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This Issue 


Most of this issue’s contents reflects the consciously felt, modern 
significance of the legislative function. Dean Pound as early as 1908 
was a precursor of statute law importance in the United States as 
primary legal principle. Prof. Horack and others have added their 
thrusts against the nineteenth and early twentieth century bias for 
case-made law as first principle. With respect for the judiciary but with 
a sense of the very limited nature of the judicial process, the editors 
of the Review just _ twentieth century midstream dedicate this 
issue to the modern American legislature. 

We select and report with detailed description the significant work 
of the 1955 Wisconsin legislature. Primarily, the goal is to aid the 
busy Wisconsin legal practitioner in wrestling with the changes in the 
state law taking effect this year. 

The revisor of statutes, John J. Burke, leads off with a resumé of 
legislation indicating the vast quantity and diversity of the new laws. 
Then, recognized authorities in certain aspects of Wisconsin law con- 
sider, review, describe and analyze four major areas. 

Assistant Attorney General William A. Platz presents a smoothly 
written, incisive summary of the new criminal code. The deep interest 
in this particular code, finally passed after several hard-working years 
of research, talk and compromise, should extend beyond the borders of 
Wisconsin. In doing so, Mr. Platz’ article should help everyone inter- 
ested in the formation of state criminal codes. 

A Madison attorney, Trayton L. Lathrop, in an excellent description 
of the new subdivision chapter, gives the reader the benefit of his ana- 
lytical ability and his experience in real estate law. Research experts 
at the State Capitol, Mrs. Marygold Shire Melli and Orrin L. Helstad, 
return to the pages of the Review with carefully and interestingly 
written descriptions of those aspects of the new children’s code and the 
new law 9n the dissemination and publicity of administrative rules 
which will be of central importance to the busy practitioner. 

This issue’s diet is not, however, limited to state legislative trends. 
For those who strive to cultivate a broader understanding of the law, 
its meaning, function and philosophy, we offer the vast jurisprudence 
of Scandinavia. Prof. L. B. Orfield of Indiana university presents a 
widely descriptive survey of Scandinavian legal philosophy. His intro- 
duction of a large cast of Scandinavian legal thinkers should be par- 
ticularly appreciated by the many Wisconsin readers of Scandinavian 
descent. Of Norwegian descent himself, Prof. Orfield consistently 
penetrates the frequent barrier to American lawyers of foreign lan- 
guage. 

His two-part study is organized according to Scandinavian coun- 
tries. The first part appearing in this issue concentrates on Denmark, 
Finland and Iceland. In the subsequent issue of the Review Sweden 
and Norway will be among those considered. 

It seems that, like the continental jurisprudents, the Scandinavians 
have struggled valiantly to transcend the growing pains of the natural 
law development. And have advanced along the paths of realism with 
signal merit. But one wonders whether any of the Scandinavian think- 
ers, Prof. Orfield so ably reviews, have ever actually met the existent 
challenge and peculiar contribution to Scandinavia of modern demo- 
cratic political socialism. 








The Policy Realizations 
of the 1955 Wisconsin Legislature 


James J. BuRKE* 


Other writers will cover the changes made by the 1955 legislature 
in revising the criminal code, children’s code, chapter on platting and 
the chapter on administrative rule making. This introduction is in- 
tended as a summary of other statutory changes which are not impor- 
tant enough for separate treatment. The selection of the important 
changes from among the 696 new acts has been done with an eye 
toward the need of the busy general practitioner for a brief summary 
of new legislation which might be of interest to him. 

One major change in appearance of the 1955 statutes will be the 
numbering of criminal code chapters to start with chapter 939 and the 
renumbering of 1953 chapters 354 and following chapters to be 954 
and following chapters (chs. 660 and 696). As far as the criminal 
code is concerned, this will have the plain advantage that the section 
numbers will immediately indicate to the reader or hearer whether the 
reference is to the old or the new law. Of more lasting advantage is 
the fact that “opening up” the numbering of chapters will permit more 
freedom of inserting and numbering new laws. With more gaps in the 
numbering, it will no longer be necessary to crowd a new chapter into 
an old one, as was done in 1953 when the turnpike law was tacked on 
the end of chapter 182, although it might logically have been located 
in another place had there been any unused numbers available there. 

County judges and judges of other inferior and municipal courts to 
be elected to fill a vacancy will now be elected for a full term, instead of 
for the balance of the term of their predecessor (ch. 299). 

State office hours are now 7 :45 to 11:45 and 12:30 to 4:30 in winter 
as well as summer (ch. 51). 

All appropriation sections of chapter 20, the state budget, in the 
statutes have been rearranged in alphabetical order and the budget 
schedule revised for easier reading (ch. 385). 

Statutory chapter 21, the Wisconsin National Guard, has been com- 
pletely overhauled to modernize its provisions (ch. 68). 

In condemnation cases a uniform rule for assessment of benefits 





* Revisor of Statutes. Mr. Burke’s parenthetical references are all to Wis. Laws 1955. 
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and damages was adopted. Furthermore, where part of a parcel is 
condemned, severance damages are to be allowed if proved, and bene- 
fits assessed may not exceed damages awarded (ch. 417). 

The price charged for the Wisconsin Statutes will be increased in 
that a part of the cost of operating the revisor’s office is to be included 
in determining cost of publication. It is estimated that the increase will 
not exceed $3 (ch.15). 

The method of appealing from orders of a county school committee 
in statutory section 40.03(5) has been simplified to permit service of 
the notice of appeal on the secretary of the committee of the county 
where the appeal is to be tried and filing of the notice with the clerk 
of court of that county. The secretary served has the responsibility of 
notifying all other committees and officials involved (ch. 310). 

Restrictions on persons suffering from epilepsy have been removed 
in most statutes which formerly classed epileptics with the mentally ill. 
Hospitalization is not an adjudication of incompetency, but only raises 
a presumption of incompetency (chs. 457 and 534). 

The powers and duties of county boards have been rewritten to 
clarify the statutes and to broaden the powers somewhat. A measure 
of home rule for counties was originally proposed but was eliminated 

from the bill before passage, and a provision requiring liberal con- 
struction of the enumerated powers was substituted (ch. 651). 

The duties of clerks of court have been restated for easier reading. 
The most important change is that the clerk is no longer required to 
keep a daily journal. Investigation showed that many clerks have not 
been keeping a daily journal and that where it has been kept it has not 
been used by attorneys or abstractors (ch. 553). 

The statutes in chapter 66 authorizing water and sewerage charges 
were amended to permit standby charges to be made against property 
which is not connected to the facility. Since such charges may become 
a lien on the real estate, purchasers will have to ascertain whether any 
such charges have accumulated (ch. 427). 

A municipality may defer the due date of special assessments not to 
exceed 10 years while no use of the improvement is made in connection 
with the property (ch. 426). 

The income tax provisions in regard to corporate distributions and 
adjustments were completely rewritten to conform substantially to the 
federal law (ch. 571). 

Accelerated depreciation of milk houses and wells is now allowed 
(ch. 87). 

The charitable contributions sections of the statutes, sections 71.04 
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(5) and 71.05(6) of the income tax chapter, have been broadened both 
as to individuals and corporations, but the allowable corporation 
deduction has been cut to 5%, with carryover of excess for two years 
(ch. 326). 

Taxation of business income provisions were rewritten to make the 
statute conform to administrative practices concerning treatment of 
write-offs of assets ordered by regulatory agencies, situs of business 
income and determination of cost of manufacturing (ch. 67). 

Benefits payable under various state and local retirement systems 
are now exempt from inheritance tax (ch. 589). 

Section 72.81(6) was amended to provide that knowledge of a con- 
veyance to joint tenants or tenants in common is not notice that there 
might be a gift tax lien on the property. A bona fide purchaser for full 
consideration takes the property free of the lien (ch. 17). 

If real estate is specifically devised and the will makes no provision 
as to payment of taxes, they are to be apportioned between the estate 
and the devisee as they are between grantor and grantee (ch. 422). 

It will be recalled that because of an unintentional repeal of the 
provisions for service of process on nonresident motorists in 1953, 
there was a short period during which there was no provision for such 
service. The 1955 legislature has amended the law to make section 
85.05(6) and (7) retroactive to August 13, 1953 (ch. 584). 

Before a petition for an occupational driver’s license can be filed, 
$10 must be paid to the county treasurer. A similar fee must be paid 
to the department with an application for a new license after revocation 
or for a reinstatement of a license after suspension (ch. 549). 

The provision for chemical tests for intoxication was moved from 
chapter 85 to chapter 325 and restated to make the admissibility of 
certain evidence clear, to clarify the urine test effect, and to admit 
evidence of such tests taken more than two hours after the event in 
question, if expert testimony establishes its probative value (ch. 510). 

The statute requiring driving on the right side of the highway has 
been clarified as to three-lane highways, as have the provisions for 
left turns from one-way or three-lane highways. The right-of-way at 
intersections statute has also been amended to make it clear that the 
driver on the arterial has the right-of-way (ch. 531). 

Drivers must now stop when meeting or passing a school bus only 
when the bus driver displays flashing red signals (ch. 455). 

Slow moving vehicles are required to yield the roadway to an over- 
taking vehicle upon audible signal (ch. 395). 
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Stipulations of guilt are now to be used, as are convictions, for pur- 
poses of revocation of automobile drivers’ licenses (ch. 662). 

The definition of “farm labor” in reference to the safe place statute 
was amended to incorporate the definition of “farming” from statu- 
tory section 102.04(4) (ch. 425). 

All land surveyors must now register with the Board of Architects 
and Professional Engineers (ch. 547). 

The provision for compensation for occupational deafness was com- 
pletely rewritten (ch. 281). 

The unemployment compensation act was amended to cover em- 
ployers of four or more employees on each of some 20 days during the 
year, each day being in a different week (ch. 527). 

The maximum income allowable to a person who wants voluntarily 
to amortize his debts under statutory section 128.21 has been raised to 
$3,600 (ch. 72). 

Except for the provisions made for special types of corporations, 
including the turnpike act, chapter 182 of the statutes was repealed. 
This was the old corporation law, and is no longer needed with the 
enactment of chapters 180 and 181 and the revision of chapter 185 
(ch. 661). 

Chapter 185 on co-operatives was completely revised to modernize 
its provisions and to correct references to the business corporation law 
(ch. 368). 

The automobile accident insurance policy requirements at section 
204.30 were amended to make the insurance cover any driver who has 
the permission of the insured to operate the car, even though the 
operation may be in violation of some statutory restriction (ch. 349). 

The provision for life insurance trusts found at section 206.32 of the 
statutes was rewritten to permit designation of trustees by will if the 
policy so provides, and there need be no trust corpus other than the 
right of the trustee to receive the insurance proceeds as beneficiary. 
The power to supervise such trusts is given to the county court (chs. 
73 and 586). 

Section 231.201 defining the powers of a trustee where the trust 
instrument is not of record, was broadened to grant authority in all 
types of conveyance of real property (ch. 660). 

The powers which may be contained in an inter vivos trust instru- 
ment are spelled out in detail. The amendment clearly states that the 
exercise of a power to modify the trust instrument is effective as to 
property assigned by will to the trust only if the will is executed or 
republished after the exercise of the power (ch. 85). 
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The Uniform Simultaneous Death Act was amended to correspond 
with changes recommended by the Commissioners on Uniform State 
Laws (ch. 505). 

Except as to bequests to a spouse, and wills by soldiers and sailors, 
the property which may be bequeathed by a nuncupative will was 
limited to $500 (ch. 411). 

Wage assignments made in connection with amortization proceed- 
ings under statutory section 128.21 are valid for the length of time the 
amortization proceedings are in effect (ch. 437). 

The provision, section 241.43, for filing trust receipt statements was 
amended to require names and addresses of the parties to be set forth 
in detail (ch. 501). 

Terms of court in the tenth circuit were changed (ch. 667). 

The provisions regulating the order of cases at a circuit court term 
and directing the making up of the calendar, as amended by supreme 
court order effective September 1, 1954, were amended to require 
ordinance violation cases and appeals thereof from lower courts to be 
placed on the calendar and heard immediately after the criminal cases 
without notice of trial (chs. 577 and 652). 

Fees of court commissioners and reporters were raised (ch. 424). 

The provision for fees in county court has been clarified and, except 
in Milwaukee county, the 25 cent fee for filing a claim against an estate 
has been repealed (chs. 346, 498 and 660). 

The statute prohibiting fee-splitting by attorneys was rewritten to 
prohibit the receipts of fees by unauthorized persons, as well as to 
prohibit the giving of such fees (ch. 49). 

The provision for guardian ad litem fees was renumbered from 
section 324.29(2m) to section 256.48. The purpose was to make the 
intent clear that the fees are payable in all courts (ch. 165). 

The provision for settlement of cases involving minors was clarified 
to provide for stipulations dismissing such actions on the merits, re- 
leases and satisfactions of judgments by guardians ad litem where the 
amount does not exceed $1,000 (ch. 210). 

Divorce cases must be commenced in the county where either party 
resides, regardless of whether there are children. Divorces granted in 
a county other than that of residence prior to this amendment by reason 
of misunderstanding the prior law are validated (ch. 83). 

If wages or salary are garnished in any court, the garnishee is now 
required to pay to the principal defendant a subsistence allowance of 
$15 for a person without dependents and $25 for a person with de- 
pendents, but not in excess of 50% of the wages or salary. The statu- 
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tory garnishee summons forms are amended to state the above require- 
ment (ch. 490). 

Judgments are now a lien on real estate from the date of entry (for- 
merly “rendition,” which was often a vague term) (ch. 553). 

Interest on judgments prior to entry is to be added by the clerk; 
after entry it runs on the judgment. Formerly it ran from rendition 
(ch. 159). 

In any action where the complaint, counterclaim or cross-complaint 
contains a legal description of real estate and seeks relief in respect to 
the title of it, the party so claiming must file a lis pendens. Judgment 
may not be entered in favor of a party required to file the lis pendens 
until 20 days after it is filed (ch. 553). 

In proceedings to probate an uncontested will, testimony as to the 
execution of the will may be taken before the county judge of another 
county (ch. 162). 

The proof of heirship provision, section 318.06(7), was amended to 
state that such a determination must be made in every estate where a 
notice to creditors is required (ch. 519). 

A minor’s interest in an estate or cause of action, if less than $1,000 
(formerly $500), may be handled without the appointment of a guar- 
dian (chs. 292 and 693). 

A system of voluntary conservatorship was created by which a per- 
son may apply for the appointment of a conservator to handle his 
estate. A conservator has the powers and duties of a guardian, but 
the stigma of a guardianship is avoided (ch. 416). 

A new section of the statutes, section 319.60, was created which pro- 
vides for a deed of gift of securities to minors and the effect of such a 
gift (ch. 507). 

The Uniform Ancillary Administration of Estates Act, section 
324.31, was amended in regard to priority of creditors’ claims to make 
the wording correspond to the federal bankruptcy act provisions in 
regard to secured creditors (ch. 352). 

When the last day on which something is to be done at a public office 
falls on Saturday, and the official involved does not maintain office 
hours on that day, the act may be done on the next succeeding business 
day (ch. 307). 

The use of certified mail is now permitted when statutes or regu- 
lations require the use of registered mail, except in certain cases (ch. 
448). 








The Criminal Code 


Wituiam A. PLatz* 


THUMBNAIL History OF THE CODE 


Six years of research, drafting and redrafting, propaganda pro and 
con, more redrafting, sometimes bitter disagreement, debate, compro- 
mise and more redrafting, have culminated in the enactment of chapter 
696, Laws of 1955, creating a new criminal code and amending many 
other sections of the Wisconsin statutes. Its effective date is July 1, 
1956. 

The project was initiated by the legislative council after the 1949 
session of the legislature, upon the urging of the late Senator Gustave 
W. Buchen of Sheboygan, to whom vast credit is due for recognizing 
the need for overhauling the criminal law and for obtaining the assist- 
ance of the University of Wisconsin law school in providing the initial 
research." 

A technical staff? was assembled which met regularly to consider 
the reports of the research fellows and to make tentative drafts of the 
new sections. They reported from time to time to a subcommittee of 
the judiciary committee of the council, which superintended the work 
and lent its guidance to the technical staff. 

By the early part of 1951, three chapters* were in shape to be offered 
to the legislature and Senate Bill 784 was introduced by the legislative 
council on April 26, 1951. It was to have taken effect July 1, 1953, the 
assumption being that the remainder of the code would be completed 
for enactment by the 1953 legislature. This partial code bill was offered 
with some misgivings on the part of its proponents because of its in- 





* Assistant attorney general of Wisconsin. 

* Mrs, Marygold Shire Melli and Mr. Orrin L. Helstad were employed by the law 
school as full-time research fellows assigned to the project. Later they joined the 
staff of the legislative council and continued their work on the code until the com- 
pletion of the 1953 bill. In addition, Professors George H. Young and Frank J. 
Remington of the law faculty served as members of the technical staff, which had 
the principal task of drafting the code, and later became members, respectively, of 
the Wisconsin bar association committee on the criminal code (1951-1953) and the 
criminal code advisory committee (1953-1955). 

? This consisted of the two research members and the two law professors (see note 1 
supra), Mr. Earl Sachse, executive secretary of the council, Mr. John E. Conway, 
then revisor of statutes, and the writer. 

* Bill 784S (Wis. 1951) contained chapter 339, General Provisions; chapter 340, 
Crimes Against Life and Bodily Security; and chapter 343, Crimes Against Property. 
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completeness, but Senator Buchen was very desirous of having at least 
a part of the code enacted during his last term in the legislature. It was 
passed by the senate but not by the assembly, and the whole matter was 
remanded to the legislative council for further study and completion. 
The bill had, however, served the purpose of a “trial balloon” and had 
aroused the interest of many members of the bar who had formerly 
been indifferent. 

The second phase of the development of the code occurred during 
the interim between the 1951 and 1953 sessions. A sixteen member 
committee of the Wisconsin bar association was created under the 
chairmanship of Hon. Edward J. Ruetz, then judge of the Kenosha 
county municipal court. The technical staff and the council’s judiciary 
committee (now under the chairmanship of Assemblyman Robert G. 
Marotz of Shawano) continued to function as before. The bar com- 
mittee held numerous meetings, studying and proposing changes in the 
1951 bill and in the remaining chapters as they were drafted by the 
technical staff and the judiciary committee. Many members of the bar 
committee were at first skeptical, but soon a strong majority became 
enthusiastic supporters of the code project. Two or three, however, 
remained unconvinced and appeared against the code at the legislative 
committee hearing in 1953. 

The 1953 bill,®* a complete code, was introduced by the legislative 
council with recommendation of passage, in February. It was referred 
to the assembly judiciary committee which held a joint hearing with 
the senate judiciary committee in April. There were numerous appear- 
ances for and against the bill. Many of the opponents made arguments 
which disclosed a failure to understand the provisions of the bill and 
in some instances a faulty comprehension of existing rules of criminal 
law. Some opponents merely pleaded for two more years to study the 
proposition. On May 19, 1953, the assembly judiciary committee re- 
ported the bill to the assembly with passage recommended. 

Although there was a clear majority for the bill in the assembly, 
engrossment was twice reconsidered on May 28 and June 9, 1953, and 
with the end of the session approaching it appeared that without sus- 
pension of the rules it could not be messaged to the senate in time to 
receive final action there. The proponents did not have the strength 
to suspend the rules, which requires a two-thirds vote. 

A compromise was then agreed upon by the terms of which the code 
should become effective on July 1, 1955, provided it be first reenacted 
by the 1955 legislature, and a criminal code advisory committee was 





™ Bill 100A (Wis. 1953). 
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created to study the code during the interim and propose amendments 
to the 1955 legislature. Thus amended, the bill passed the assembly 
and was promptly passed also by the senate in the last days of the 
session. It was required to be printed in the 1953 session laws and the 
1953 statutes on tinted paper, which was done. 

The advisory committee was composed as follows: three members 
appointed by the legislative council, two representatives of the board 
of criminal court judges, one of the board of circuit judges, one of the 
board of county judges, one representing the attorney general, two of 
the district attorneys’ association, one each from the Wisconsin and 
Marquette law schools, and seven appointed by the president of the 
state bar association. Each appointing authority had the right to desig- 
nate alternates, and alternates were frequently in attendance. 

Although the technical staff was “directed” to cooperate in preparing 
the report of the advisory committee,® it no longer functioned as it 
previously had. However, two of its members were on the advisory 
committee and the two research members were called upon from time 
to time for advice and assistance. 

The bar association’s delegation was almost solidly composed of 
members who had a record of opposition to the 1953 bill, and the same 
was true of some of their alternates and one or two other members. 

The committee met and organized in December 1953, electing as 
chairman Hon. Gerald J. Boileau, circuit judge, of Wausau. This first 
meeting was taken up mostly by speeches of members hostile to the 
code. It was voted to proceed by examining the existing statutes rather 
than the code, and during about the first six or eight months of its 
existence that was the mode of the committee’s procedure. The atmos- 
phere of hostility to the code on the part of many members continued 
for about that period also,® but a gradual change came about, largely 
due to the mediating efforts of the chairman. 

The committee concluded its work in July 1955, having obtained 
from the legislature an extension of time in which to report.’ It actu- 
ally reported, by unanimous vote, a wholly new bill, allowing the 1953 
code to die for lack of reenactment, and it is this 1955 bill which was 
enacted by the legislature, after some minor amendments, at its ad- 





* Amend. 6A to Bill 100A (Wis. 1953). See Wis. Laws 1953, c. 623, §§ 281, 282. 

* Wis. Laws 1953 c. 623, § 281. 

*See Platz, The Proposed Criminal Code; Pro, Wis. Bar Bull., June 1954, p. 20, 
at 77. Two of the bar association’s representatives on the advisory committee joined 
in writing an article opposing the code. Schlosser and Tibbs, The | Proposed Criminal 
Code ; Con, Wis. Bar Bull., June 1954, p. 21. 

* Wis. Laws 1955, c. 8. 
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journed session in October 1955. Both houses passed it by over- 
whelming majorities. 

As was to be expected, the 1953 code was subjected to wholesale 
changes. Although the former opponents of the code came around to 
the view that a rewriting of the criminal law was at least desirable, if 
not necessary, they continued to be highly critical of the 1953 draft 
and wanted changes made in nearly every provision. In appraising 
these changes, it must be borne in mind that many of them are merely 
verbal although many others are substantive. It cannot be assumed 
that every change in language imports a change in meaning. 

One principal difference between the two codes is the lack of “com- 
ments” or revisor’s notes in the 1955 bill. Both the 1951 and the 1953 
bills were accompanied by a great deal of explanatory material in- 
tended as aids to construction.’ But the 1953 legislature struck out 
the comments and a majority of the advisory committee were of the 
opinion that there should be none in the 1955 bill. The 1953 comments 
are still, of course, a part of the legislative history of the code and will 
be of some value in understanding its provisions, but their usefulness 
is greatly impaired by the multitudinous changes in the text of the law. 

Renumbering of the chapters and sections, so that they are in the 
900’s instead of the 300’s, was agreed upon at the suggestion of the 
revisor of statutes. This will be part of a general plan to expand the 
numbering in order to make room for new chapters to be inserted in 
the statutes in the future. 


OBJECTIVES OF THE CODE 


The objectives of the code, as set forth in the 1953 bill®* may be 
summarized as follows: (1) Simplification of language. (2) Modern- 
ization in the light of altered criminal procedure and penal policy in- 
cluding probation and parole. (3) Codification by incorporating case 
law into the statutes. (4) Codification by stating in one chapter gen- 
eral principles applicable to all crimes and classifying crimes as nearly 
as possible according to the social interest protected. (5) Maintaining 
a fair balance between society’s interest in speedy and efficient law en- 
forcement and its interest in protecting accused persons from unwar- 
ranted deprivation of liberty by criminal process. 

The first objective is one of the most important. Statutes defining 
crimes have in the past tended to become so complicated and ungram- 
matical as to be nearly unintelligible. In an effort to achieve precision, 





*See Bill 100A (Wis. 1953), p. 12. 
** 7d, at ii, iii. 
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draftsmen resort to lengthy enumerations of subjects affected by the 
statute, which sometimes result in failure to cover other subjects which 
are equally within the purpose of the law. This in turn results in 
further legislation until the statutes dealing with various facets of 
essentially the same kind of antisocial conduct grow to a considerable 
multitude. Efforts to consolidate them result in such horrors as section 
343.44 of the 1953 statutes, which is but one of a large group of 
statutes dealing with theft of and injury to property of one sort or 
another. 

Needless to say, legislation of that kind imposes unnecessary bur- 
dens upon lawyers searching for the appropriate statute governing a 
particular situation. Sometimes the only fruit of many hours’ search 
is the conclusion that no statute covers the conduct although it does not 
differ in kind from that prohibited by many existing statutes.?° 

Such legislation may be due to a feeling that great precision is re- 
quired by the due process clause and the rule of strict construction. 
The code, for the most part, rejects the notion that every circumstance 
subject to criminal penalty must be designated with particularity in the 





* Any person who shall wilfully, aioe or wantonly destroy, remove, 
throw down or injure any fence, hedge or wall inclosing any orchard, pasture, 
meadow, garden or any field whatever on land belonging to or lawfully occu- 
pied by another, or open and leave open, throw down, injure, remove or destroy 
any gate or bars in such fence, hedge or wall, or cut down, root up, sever, injure, 
destroy or carry away when severed any fruit, shade, ornamental or other tree, 
or any shrub, root, plant, fruit, flower, grain or other vegetable production, or 
dig up, sever or carry away any mineral, earth or stone, or tear down, mutilate, 
deface or injure any building, signboard, fence or railing, or sever and carry 
away any part thereof standing or being upon the land of another or held in 
trust ; or who shall wilfully, maliciously or wantonly cut down, root up, injure, 
destroy or remove or carry away any fruit, ornamental or other tree, or any 
shrub, fruit, flower, vase or statue, arbor or any ornamental structure standing 
or being in any street or public ground in any city or village, in any private 
inclosure or highway, or destroy, —" mutilate or injure any milestone or 
board, or any guidepost or board erected in any highway or other public way, 
urnpike, look taal as wala or deface or obliterate any device 
or inscription thereon, or cut down, break down, remove, mutilate or injure any 
monument erected or tree marked for the purpose of designating the boundaries 
of any town or tract of land or subdivision thereof, or deface or obliterate any 
figures, letters, device or inscription thereon, made for such purpose, or break, 
remove, destroy or injure any post, guard, railing or lamp-post or lamp thereon 
erected or being on any bridge, street, sidewalk, alley, court, passage, park, 
public ground, highway, turnpike, plank or railroad, or extinguish or break any 
lamp on any such lamp-post, or tear, deface, mutilate or injure any book, map, 
pamphlet, chart, picture or other property belonging to any public library, or 
take and carry away the same with intent to convert to his own use, or shall 
injure or destroy any personal property of another shall be punished by im- 
prisonment in the county jail not more than six months or by fine not exceeding 
one hundred dollars. 
“For example, no existing statute seems to cover malicious damage to outdoor 
theater screens, although almost every other conceivable type of structure attached 
to real estate is protected. 
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statute, and proceeds on the principle that conduct may be prohibited 
in general language without violating the requirement of certainty.™ 
Thus, it is possible with complete certainty to forbid “intentionally 
caus [ing] damage to any physical property of another without his con- 
sent”!? without specifying in minute detail the kinds of property pro- 
tected and the manner of causing the injury. 

The code also proceeds on the view that the mental element of crimes 
can usually be more accurately defined than by using such ambiguous 
adverbs as “maliciously,” “wilfully” and “wantonly.”!* 

The second objective is accomplished principally by eliminating 
nearly all minimum penalties.‘* The real “minimum” is probation and 
if the court is faced with a choice of sentencing a defendant to not less 
than ten years or placing him on probation, with no middle ground, 
probation may be granted even though the court feels that a prison 
term of a somewhat shorter duration than ten years would be war- 
ranted. Sentencing under the code will be considered below. 

The third objective presented a number of problems. In many 
instances there was no Wisconsin case law, or it did not fully cover 
the subject. Then foreign case law would be considered and often text- 
books and law review articles would be consulted, with the object of 
stating the most appropriate rule. Ultimately, it often happened that 
the final result was a new concept not representing any existing rule 
of law.* The notion of some of the opponents of the 1953 code, that 
the codification should be merely a restatement of “existing law” with- 
out change,!® was soon abandoned by them and frequently the question 
would be, not whether a change should be made, but what the change 
should be. 

The fact that much criminal law has heretofore not been in the stat- 
utes has undoubtedly contributed to the lack of familiarity with that 
branch of the law on the part of most lawyers, not to mention the lay 





* State v. Hoebel, 256 Wis. 549, 553-554, 41 N.W.2d 865-867 (1950) ; 12 Am. Jur., 
Constitutional Law § 585 (1938). 

*™ Cope § 943.01(1). 

* See i m & Helstad, The Mental Element in Crime, 1952 Wis. L. Rev. 644, 
666-667. If the reader doubts that these words are ambiguous, let him consult 
Words & Phrases or Corpus Juris. 

* The only exceptions in the code are first-degree murder and kidnaping for ran- 
som (minimum of life) and second-degree murder (minimum of 5 years). CopE 
§§ 940.01, 940.02, 940.31(2). 

See e.g. Cope § 940.30, Third-Degree Murder, which is a wholly new treatment 
of the felony-murder problem, and § 940.09, Homicide by Intoxicated User of 
Vehicle or Firearm, which requires both intoxication and additional negligence, con- 
trary to State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952) and State v. Peckham, 
263 Wis. 239, 56 N.W.2d 835 (1953). 

** See Schlosser & Tibbs, op. cit. supra note 6. 
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public. It was our bright hope to give the profession in a relatively 
few words of text and comment a nearly complete statement of the 
criminal law, making hours of research unnecessary in the mine run of 
cases. Elimination of the “comments” has cut deeply into the attempt 
to achieve this goal, and in the drafting of the 1955 code, as will be 
shown later, there was a pronounced retreat from the objective.’” 
It had become apparent in the early stages of the project that our pur- 
pose could never be fully achieved, but it is possible to go a good way 
beyond what is in the 1955 code. Nevertheless, much progress in that 
direction has survived in the text of the code. 

The fourth objective has been achieved so far as is humanly pos- 
sible, subject to the deficiencies noted above in connection with the 
third objective. Chapter 939 contains principles of criminal law of 
general application, and the remaining chapters deal with specific social 
interests, except that chapter 947 had to contain a few crimes not 
specifically classifiable. 

There is always a ripe field for argument as to just how some crimes 
should be classified. Is robbery a crime against bodily security or a 
crime against property? And what of “threats to injure or accuse of 
crime”!’ where the intent may be to extort money (a property crime) 
or to coerce the conduct of the victim (which looks more like a crime 
against the person)? Often there is no absolutely “right” solution. 
But a glance at the table of contents of the code will show that by and 
large the arrangement of the crimes according to the interest protected 
has been reasonably well accomplished. 

Moreover, many criminal statutes of a regulatory nature have been 
renumbered and transferred into other parts of the statutes where they 
more logically belong, as will be more fully discussed below. 

The fifth objective, in the writer’s opinion, has resulted in consider- 
ably more improvement in the position of the potential accused than of 
the prosecution (but both gain from the greater clarity of statement of 
the law). Unfair statutory prima facie cases have been eliminated ; 
defenses have been spelled out ; minimum penalties have been dropped ; 
to some extent punishment of unintended consequnces of criminal con- 
duct has been reduced or eliminated ; the scope of some crimes, such as 
arson, has been reduced. 





** Decodification by dropping out some statements of general principles proceeded 
to such an extent that it became necessary to insert the following provision: “The 
common-law rules of criminal law not in conflict with the criminal code are pre- 
served.” Cone § 939.10. 

* Cope § 943.30. 
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A favorite charge of opponents of the 1953 code was the wholly 
unjustified assertion that it was a “prosecutors’ bill.” It was therefore 
interesting to observe some of them, as members of the advisory com- 
mittee, arguing for increasing the severity of the law in certain respects 
where the 1953 code had ameliorated it. 

For example, the 1953 code dropped the felony-murder’® and mis- 
demeanor-manslaughter® concepts on the ground that punishing a man 
for unintended consequences had little place in a modern system of 
criminal law.*! But the critics of the 1953 code insisted on reestablish- 
ing felony-murder, although yielding to the extent of agreeing to treat 
the death as an aggravating factor in the principal felony.?? They also 
reinserted a provision for the punishment of one whose lack of care 
in controlling a vicious animal enables it to kill a person who has taken 
all reasonable precautions to avoid it.*8 


Scope OF THE CODE 


The code, title XLV and chapters 939-947 of the statutes, is by no 
means all the criminal law of the state. Many criminal laws—in fact 
the numerical majority and the quantitative bulk of them—are to be 
found scattered through the remainder of the statutes. 

Roughly, these extra-code laws may be regarded as “regulatory”— 
statutes which regulate conduct which is not always essentially bad, or 
at least is tolerated under controlled conditions. Examples are the 
corrupt practices act, regulating political campaigns ; the fish and game 
laws ; the law of the road ; the uniform narcotic drug act ; laws licensing 
and regulating trades, businesses and professions, including the liquor 
traffic ; laws regulating the practices of the market place; the blue sky 
law and a host of others. 

It requires no argument to demonstrate that such laws, however 
much they may stand in need of revision, are not a proper subject for 
a project like the one here under consideration. Not only would it re- 
quire an unconscionable amount of time; it would require intimate 
knowledge of the details of more fields of human activity than could 
be comprehended by any group of people such as those who devoted 
so many days to the development of the code. 





** Third-degree murder, Wis. Stat. § 340.09 (1953). 

* First-degree manslaughter, Wis. Stat. § 340.10 (1953). This statute was sub- 
stantially weakened by the case of State v. Scherr, 243 Wis. 65, 9 N.W.2d 117 (1943). 

™ This was not, however, carried so far as to eliminate such crimes as homicide by 
drunken driving, which is a specific manifestation of the misdemeanor-manslaughter 
principle, or homicide or injury by reckless conduct or a high degree of negligence. 

* CopE ; 940.03. 

* Cope § 940.07, from Wis. Stat. § 340.20 (1953). 
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A good number of regulatory statutes have previously been included 
in the chapters devoted primarily to general crimes of the kind covered 
by the code. For example, section 343.339 of the 1953 statutes regu- 
lating in detail the marking and stamping of platinum articles, is in the 
chapter on offenses against property. All such statutes have been re- 
numbered and transferred, usually without change, into other parts of 
the statute book. Section 343.339 has thus been renumbered 134.33 
and put into new chapter 134, entitled “Miscellaneous Trade Regu- 
lations.” A table of old and new section numbers will be printed in the 
statutes of 1955 for ready reference in locating statutes thus trans- 
ferred. 

It is difficult to state accurately the criteria applied in determining 
which crimes should be in the code and which elsewhere. In general, 
code crimes are malum in se and non-code crimes malum prohibitum, 
but exceptions to such classification are legion, especially among the 
non-code crimes.24 Some crimes of the same general nature as others 
which are in the code were left or placed elsewhere so that they would 
be found with other statutes dealing with the same subject matter. 

The point to remember is that the mere fact that an old criminal 
statute is not covered by the code does not mean it is repealed. In most 
instances it will be found in a new location. 


GENERAL PROVISIONS—CHAPTER 939 


Introduction 


We come now to a brief analysis of the code itself. The writer will 
not attempt a scholarly critique of the law as restated and codified. 
At this time, and in the space available, it will suffice to supply a work- 
ing guide to the use of the code, with some commentary on its merits 
and deficiencies. 





“For example, unlawful sale of narcotic drugs to satisfy addiction is generally 
held to involve moral turpitude to a high degree. Yet it is apparent that regulation 
pac the sale and use of drugs is not an appropriate subject for treatment in the crimi- 

code. 

* Thus Wis. Stat. §§ 346.09, 346.11 (1953), relating to bribery at elections, nomi- 
nating conventions and primaries, have been moved to chapter 12, the corrupt 
practices act, even though bribery of public officers and employees is covered by the 
code; new § 12.55 prohibiting free railroad passes and similar privileges to candi- 
dates for office and political committees, is in the corrupt practices act, but an 
identical provision relating to similar privileges to public officers is Cope § 946.11; 
and timber theft, Wis. Stat. § 26.05 Ey was given some necessary amendments 
and left in the chapter on protection of forest lands, although the prohibited conduct 
is equivalent to ordinary theft covered by Cope § 943.20. On the other hand, fraud 
on hotel or restaurant keeper is covered by Cope § 943.21, not transferred to chapter 
160 relating to hotels and restaurants. 
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Chapter 939 was created to get into one place those general princi- 
ples which apply throughout the criminal law, as was done to a limited 
extent in old chapter 353 of the 1953 statutes. When words or phrases 
are used in the same way in more than one place in the code, if defini- 
tion is necessary it is usually to be found in chapter 939.6 


Preliminary Provisions 


Section 933.01 permits citation of title XLV of the statutes as the 
“criminal code,” but provides that it “shall not be construed as a unit.” 
This somewhat cryptic phrase, which was inserted by the advisory 
committee at one of its last meetings, may well puzzle many readers. 
It is accounted for by the fear of one or two members that the term 
“code” implied that every section must be construed in the light of 
every other section, so that a court in construing the section on, say, 
burglary, would have to consider such unrelated sections as those 
defining treason, sedition and commercial gambling. Because that was 
not intended, and to avoid a lengthy dispute about a purely illusory 
apprehension, the quoted words were inserted. They obviously do not 
mean that sections defining crimes are unaffected by the general pro- 
visions of chapter 939, or that, for example, the section on receiving 
stolen property is to be construed without reference to the section on 
theft. Neither do they mean that a court decision construing the defini- 
tion of criminal intent?” with reference to one crime is not to be con- 
sidered when the same question arises in connection with another 
crime. It was and is the intention that the general principles of crimi- 
nal law shall apply uniformly throughout the code unless an exception 
is expressly provided for; it is not the intention that the entire code 
must be examined in the solution of each case. 

Section 939.03 defines the territorial jurisdiction of the state, and 
is based upon the principle of territorial security. It reenacts the rule 
that a crime may be prosecuted in this state if any of its constituent 
elements takes place here.** Beyond this, it asserts to the fullest extent 
the right of this state to punish acts committed outside of its borders 
intended to result in a crime here.”® This section is drafted broadly 





* There are exceptions, mostly due to early manifestations of a notion held by 
some members of the advisory committee (later abandoned by the committee as a 
whole) that words should be defined in the section where they are used, however 
repetitious this might be. Thus “reckless conduct” is defined in Cope §§ 940.06 and 
941.20, and “high degree of negligence” in Cope §§ 940.08, 940.24 and 941.01. 

* Cope § 939.23. 

* Cf. Wis. Stat. §§ 353.28, 353.29 (1953). See Note, 1956 Wis. L. Rev. 496. 

* Cf. Wis. Star. § 364.06 (1953), a part of the uniform criminal extradition act, 
which permits the rendition of one who has committed an act in the asylum state 
or a third state “intentionally resulting in a crime in the” demanding state. 
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enough to cover even cases where the intended result does not happen, 
as in the case of a conspiracy, solicitation or attempt, and the extent to 
which this is within the state’s power may become the subject of future 
litigation although it is clear that to some extent at least such legis- 
lation is permissible.*® Subsection (2) defines the territory of the 
state as including the boundary waters over which concurrent jurisdic- 
tion exists under article IX, section 1 of the Wisconsin constitution. 
The possibility of conviction under the laws of both states is forestalled 
so far as possible by section 939.71. 

Section 939.05 provides that all persons concerned in the commission 
of a crime are principals, substantially as provided in section 353.05 of 
the 1953 statutes. The old statute does not expressly refer to co- 
conspirators,*! but they have undoubtedly been included in the rule 
in the past®? and have been vicariously responsible for the crimes of 
their co-conspirators committed in furtherance of the intended crime.** 
The rule regarding withdrawal from the conspiracy is stated,*** but it 
must be remembered that withdrawal avoids liability only for crimes 
thereafter committed by the other conspirators but not for the crime 
of conspiracy itself.** 

Section 939.10 abolishes common law crimes in accordance with the 
principle of codification. Only such common law crimes as are spe- 
cifically defined in the code (or perhaps in some other statute) are 
now in force, although previously they were subject to punishment 
under section 353.27(1). Thus, false imprisonment, formerly a com- 
mon law crime,** now is defined by section 940.30. 

But the common law rules of criminal law not inconsistent with the 
code are expressly preserved by section 939.10.°* This is because the 
code fails to state all the rules, such as the defense of insanity, criminal 
liability for omissions, and others. It is unfortunate and in part un- 
necessary that the code omits some of the rules of criminal law which 
could have been (and were in the 1953 draft) codified. 

Section 939.12 defines “crime.” It makes clear that the term does 





* See State ex rel. Chandler v. Main, 16 Wis. *398, *419-*423 (1863). 

™ CopE ey 939.05(1)(c) mentions “a party to a conspiracy” i in addition to one who 
“advises, hires, counsels or otherwise procures another to commit” the crime. 

* Pollack v. State, 215 Wis. 200, 211-212, 253 N.W. 560, aff'd om rehearing, 254 
N.W. 471 (1934) ; State v. Smith, 251 Wis. 68, 27 N.W.2d 773 (1947). 

* Pollack v. State, supra note 32. 

™* Cope § 939. 05(2)(c). 

~, CODE § 939.31. 

* Smith v. State, 63 Wis. 453, 23 N.W. 879 (1885) (false imprisonment). 

* See also Cope § 939.45(6) which preserves common law privileges not expressly 

covered by the code. 
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not include (1) local ordinance violations** and (2) offenses punish- 
able by forfeiture only.** An offense punishable by fine only*® may be 
prosecuted by a civil action*® or by a criminal action, and is therefore 
a “crime” because it is not “punishable only by a forfeiture.”’* 

Section 939.14 provides that criminal conduct or contributory negli- 
gence of the victim of a crime is no defense. It is declaratory of exist- 
ing law with reference to contributory negligence* but is contrary to 
the former law of false pretenses, with reference to the victim’s criminal 
conduct.** The old rule protected confidence men who proposed an 
illegal scheme to their victims. Wisconsin was in a small minority 
which adhered to it, and it has been changed by statute in New York, 
whence the Wisconsin supreme court had adopted it.** 

Section 939.20 provides that, with the exception of the definitions of 
words and phrases in section 939.22, and the definition of criminal 
intent in section 939.23, the general principles set forth in chapter 939 
apply to all crimes, not merely those in the code. 

The other sections of the code were drafted in the light of the defini- 
tions in section 939.23, when words and phrases there defined were 
used in those sections. It is intended that they always receive the 
meaning there stated, unless expressly modified in the section under 
construction, in spite of the clause inserted by the advisory committee, 
“unless the context of a specific section manifestly requires a different 
construction.”** Those words were inserted to cover express modifi- 
cations and also because of the possibility that future additions to the 
code might be drafted without reference to the statutory definitions and 
application thereof to new crimes might result in unintended construc- 
tions. 

Section 939.23, dealing with criminal intent, provides in substance 
that unless one of the “intent-words” is used in the definition of a 
crime, criminal intent is not an element. This was to avoid any case 
such as Morissette v. United States,** where criminal intent, not ex- 





* State ex rel. Keefe v. Schmiege, 251 Wis. 79, 84, 28 N.W.2d 345, 348 (1947). 
= See Wis. Srar. c. 288 (1955) for the procedure for vs orfeitures. 
* E.g., Cove § 946.16 (judicial officer collecting claims 
Wis. Stat. § 288.01 (1955). 
“ Cope § 939.12. Cf. State v. Jacobs, 167 Wis. 299, 303, 166 N.W. 324, 325 (1918) ; 
Cope § 939.62(3) (b). 
“ Maxon v. State, 177 Wis. 379, 187 N.W. 753 (1922). 
“State v. Crowley, 41 Wis. 271 (1876). 
“N. Y. Penat Law § 1290(4). 
hag v. The People, 46 N. Y. 470 (1871), quoted in State v. Crowley, 41 Wis. 
271 (1876) 
“Cope § 939.22 (introductory paragraph). 
* 342 U.S. 246 (1952). See Remington & Helstad, The Mental Element in Crime, 
1952 Wis. L. Rev. 644. 
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pressed in the statute, was read into the law by the United States 
Supreme Court. The code crimes have been carefully drafted so that 
all elements are expressly stated and none are to be read in.** 

The elements of scienter and criminal intent are treated together in 
the code. The words “know” and “believe” are “intent-words,” and 
“know” requires only guilty belief.*° “Intentionally” requires knowl- 
edge of those facts (except the age of a minor) which are necessary 
to make the conduct criminal and which follow “intentionally” in the 
definition of the crime.5° Such knowledge, like the “purpose” element 
of criminal intent, must usually be proved circumstantially; if the 
actor ought to know, under the circumstances, it may be inferred that 
he did know, although a finding merely that he ought to know is in- 
sufficient. 

Both “intentionally” and “with intent to” have dual meanings: 
(1) purpose or (2) belief that the act will cause the specified result 
if it is successful. Specific intent generally involves purpose, yet not 
infrequently it may involve a consequence foreseen by the actor but 
to which he is indifferent. His purpose in building a fire on a floor in 
a frame building may be to warm himself, but if he thereby causes the 
building to be burnt he intends that result and is guilty of arson.™ 
But in homicide, “intent to kill” requires a showing of a purpose to 
take human life, lacking which the crime is less than first-degree 
murder.*? 

Certain principles incorporated in the 1953 code under the heading 
“Preliminary Provisions” have been dropped, in two instances result- 
ing in wholly unnecessary gaps in the statute law. The first is the rule 
of liability of corporations for crimes committed by their agents acting 
within the scope of their authority.°* This was eliminated, upon mo- 
tion of an advisory committee member who was a house counsel for a 
large industrial corporation, although it was conceded that the 1953 





“ The only exception to the use of the “intent-words” set out in Cope § 939.23 is 
Cove § 943.30, Threats to Injure or Accuse of Crime, where “maliciously” is used 
in addition to “with intent to.” This was due to the advisory committee’s decision to 
retain the language of Wis. Star. § 340.45 (1953) instead of the proposed sections 
of the 1953 Cope §§ 340.28, 343.26 and 346.66. 

* Cope § 939.23(2): “ ‘Know’ requires only that the actor believes that the speci- 
fied fact exists.” Cf. Meath v. State, 174 Wis. 80, 83, 182 N.W. 334, 335 (1921): 
“guilty knowledge, or its equivalent, guilty belief.” 

” Cope § 939.23(3). 

™ This is not an imaginary case. Such an incident actually occurred some years ago. 

™ Cope § 940.01(2). 

1953 Cope § 339.07. 
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code correctly stated the rule of law** and that its omission from the 
code would not alter the rule. 

The second is the rule relating to criminal liability for omissions 
where the actor is under a legal duty to act, is physically capable of 
acting, and the crime charged is specifically prohibited by statute. 
The writer is at a loss to explain why the advisory committee deleted 
this section, which correctly stated the law, unless it was due to a vague 
feeling of discomfort engendered in the minds of some members by the 
notion of punishing someone who “hadn’t done anything.” But it is 
doubtful if those same members would deny that a parent who neg- 
lected to feed an infant with intent that it should die would be subject 
to a prosecution for murder if death resulted. 

Another section deleted by the committee would have abolished the 
rule in homicide cases that death must occur within a year and a day 
from the felonious act of causing death.®* This was a policy decision by 
the committee and leaves the law as it has been.®* The section pro- 
viding that civil remedies for criminal conduct are not barred or sus- 
pended®® was stricken on the ground it was not a rule of criminal law. 


Inchoate Crimes 


By the term “inchoate crimes” is meant the “pre-harm” offenses of 
solicitation, conspiracy and attempt. The 1953 code, besides defining 
these crimes, provided that they be punished the same as for the com- 
pleted crime, except that instead of life the maximum imprisonment 
should be thirty years.°® This was changed as to solicitation and 
attempt (except in cases where the penalty for the completed crime is 
life imprisonment) by fixing the maximum penalties as follows: for 
solicitation, a fine of $2,500 or imprisonment as provided for the com- 
pleted crime but not more than five years, or both ;* for attempt, a fine 
or imprisonment or both not to exceed one-half the maximum for the 
completed crime.** Conspiracy was left at the maximum fine or im- 
prisonment or both prescribed for the completed crime.® It is difficult 
to explain this rearrangement of penalties, particularly when it is con- 





* Vulcan Last Co. v. State, 194 Wis. 636, 217 N.W. 412 (1928) ; see 13 Am. Jur., 
Corporations § 1133 (1938). 

1953 Cope § 339.09. 

* 1953 Cope § 339.15. 

* Annots., 20 A.L.R. 1006 (1922) ; 93 A.L.R. 1470 (1934). 

% 1053 Cope § 339.17. 

* 1953 Cope §§ 339.30, 339.31, 339.32. 


Cope § 939.30. 
@ Cope § 939.32. 
= Cope § 939.31. 
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sidered that many attempts and solicitations under the old law were 
state prison offenses® while “common law conspiracy” was but a mis- 
demeanor.** 

All of the inchoate crimes require more than a mere criminal intent. 
Solicitation requires advice to another to commit a felony under cir- 
cumstances which indicate unequivocally that the actor intends that the 
felony be committed.®* Conspiracy requires an overt act by one of the 
conspirators.** Attempt requires acts toward the commission of the 
crime which demonstrate unequivocally that the actor had the intent to 
and would commit the crime unless prevented. 

No “assaults with intent” will be found among the crimes defined in 
the code; such acts are all covered by the general attempt section, 
which applies to felonies and to two misdemeanors, battery and (petty) 
theft.®* 

Besides the increase in potential penalties, the law of conspiracy is 
changed in four respects which are fully discussed in the comment in 
the 1953 code bill,®* the most significant being the requirement that the 
object of the conspiracy must be the commission of a crime. 

“Attempt” is defined for the first time in the law of this state, and 
in a more intelligible fashion than by using such expressions as “beyond 
mere preparation,” “locus poenitentiae,” or “dangerous proximity to 
success.” By avoiding such wording it is intended to forestall any 
possibility of Wisconsin courts following the New York case of People 
v. Rizzo," and to insure that the majority rule will be followed here.” 
The question of impossibility is not specifically covered due to deletion 





* Wis. Stat. (1953) §§ 340.36 (1 to 5 years), 340.37 (1 to 10 years), 340.40 (1 to 
30 years), 340.41 (1 to 3 years), 340.44 (1 to 2 years), 340.51 and 340.52 (1 to 3 
years), 343.05 (1 to 2 years). 

* Wis. Stat. § 348.40 (1953). 

* Cope § 939.30. The 1953 code, § 339.30, would have applied to misdemeanors 
as well as felonies. 

* Cope § 939.31. Wis. Stat. § 348.40 (1953) excepted from this requirement con- 
spiracies to commit a felony on the person, arson, and burglary. 

* Cove § 939.32(2). 

* Thus, “assault with intent to murder” becomes “attempted murder,” “assault 
with intent to rob” becomes “attempted robbery,” and “assault with intent to do 
great bodily harm” becomes “attempted aggravated battery” (with a maximum 
penalty of only 2% years imprisonment, one-half the maximum for aggravated 
battery, Cope § 940.22) or possibly “attempted mayhem.” 

® Bill 100A (Wis. 1953), p. 27. 

™ 246 N.Y. 334, 158 N.E. 888 (1927). 

™ See 14 Am. Jur., Criminal Law § 65 (1938) ; People v. Lanzit, 70 Cal. App. 498, 
233 P. 816, 820 (1925) ; State v. Roby, 194 Iowa 1032, 188 N.W. 709, 714 (1922); 
Stokes v. State, 92 Miss. 415, 46 So. 627, 629 (1908). Emphasis upon the dangerous 
propensities of the actor as shown by his conduct, rather than upon how close he 
came to succeeding, is more appropriate to the purposes of the criminal law to pro- 
tect society and reform offenders or render them temporarily harmless. 
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of the provision in the 1953 code relating to that subject.** While it is 
clear under case law that the completed crime need not be capable of 
accomplishment, as where the attempt is to pick an empty pocket or to 
produce a miscarriage upon a woman who is not actually pregnant,”* 
courts have refused to hold the actor guilty of an attempt in some cir- 
cumstances where the effort was doomed to failure, as where one 
shoots at an inanimate object mistaking it for a man whom he intends 
to kill.“* In the writer’s opinion, even without the deleted provision 
the code definition of “attempt” does not require proof that the com- 
pleted crime was possible of accomplishment, since “dangerous prox- 
imity to success” is not an element. Mistake of fact as a defense to a 
charge of attempt will be judged according to the principles of section 
939.43, discussed below. 


Defenses 


Not all defenses are stated in chapter 939 of the code. Besides those 
deliberately omitted, some will be found in the sections defining crimes, 
generally introduced by the words, “This section does not apply. . . .” 
Chapter 939 contains those defenses which apply to all, or at least to 
several, crimes. 

Under this heading the code deals with two matters which are not 
true affirmative defenses in the sense that they justify an otherwise 
crimnal act, but are rather a direct attack upon the state’s proof of a 
required mental element of the crime. These are voluntary intoxica- 
tion and mistake. Like alibi (which the code does not trouble to men- 
tion), they are treated in practice as defenses because the proof is gen- 
erally in the hands of the accused and the state should not be required 
to negative them as part of its case in chief. 

Section 939.42 states the well understood rule that voluntary intoxi- 
cation is a defense only if it negatives a required mental state, plus the 
less known rule that involuntary intoxication” is a defense if it renders 
the actor incapable of distinguishing right from wrong, as in the case 
of insanity. Drugs as well as alcohol may give rise to the conditions 
dealt with in this section. 





™ 1953 Cove § 339.32(3): 
It is not a defense to a gwen under this section that, because of a mistake 


of fact or law other than criminal law, which does not negative the actor’s intent 
to eee the crime, it would have been impossible for him to commit the crime 
attempt 


1 Waarton, Criminat Law § 225 (12th ed. 1932). 
" Ibid. This leaves the potential murderer free to try again, perhaps with greater 


success. 
* I.e., produced by force, fraud or trick, or by mistake regarding the nature of the 
drug or beverage consumed 
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Section 939.43 deals with mistake, which must be an “honest error.” 
One who deliberately misunderstands or fails to inform himself in 
order to justify criminal conduct obtains no advantage from this de- 
fense. It must negative a mental state essential to the crime and there- 
fore has no application to absolute liability crimes. It is usually a mis- 
take of fact, but despite the maxim that “ignorance of the law is no 
excuse” it may be a mistake of law other than criminal law.** Thus a 
land owner taking fruit from a branch of a neighbor’s tree overhanging 
his land, in the honest belief that the fruit is legally his, is not guilty of 
theft even though his mistake is one of law. A number of hypothetical 
cases illustrating the defense of mistake are in the comment to section 
339.43 of the 1953 code."*7 A mistake regarding the age of a minor is 
no defense. Public policy requires that in the case of crimes against 
minors the actor be held to strict liability—he must find out at his peril 
the age of the person to whom he sells liquor or with whom he takes 
indecent liberties. 

Section 939.45 mentions but does not satisfactorily codify the defense 
of privilege. Necessity, coercion, self-defense and defense of property 
are merely referred to here and are fully codified in succeeding sec- 
tions, but it was found impractical to attempt a full statement of other 
privileges. Others referred to are official public duty, lawful arrest 
and reasonable domestic discipline of minors. Subsection (6) pre- 
serves all other statutory and common law privileges. Privilege in the 
law of defamation is also referred to but not fully codified in the section 
defining that offense.”* 

Section 939.46 defines coercion and preserves the rule that there is 
no presumption of coercion where a married woman commits a crime 
in the presence of her husband.”® Coercive threats must proceed from 
one other than a co-conspirator of the actor and must produce a reason- 
able belief that the criminal act is the only means of preventing immi- 
nent (not deferred) death or great bodily harm to himself or another. 
Like necessity, it is a complete defense to any crime except murder, 
which is however reduced to manslaughter.*® 





See Byrne v. State, 12 Wis. *519, *527-528 (1860). 

™ Bill 100A (Wis. 1953), pp. 35-36. 

™ Cope § 942.01(3). 

” Wis. Stat. § 353.33 (1953). The common law rule was contra, which prompted 
the famous remark of Mr. Bumble in Oliver Twist : 

If the law supposes that, the law is a ass—a idiot. If that’s the eye of the law, 

the law is a bachelor; and the worst I wish the law is that his eye may be 

opened by experience—by experience. 

* Cove §§ 939.46(1), 939.47, 940.05(3) (4). This concept was developed at a time 
when felony-murder was not to be included in the code, and contemplated only first- 
and second-degree murder being reduced to manslaughter. It would appear that 
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Section 939.47 defines the defense of necessity, which covers such 
things as burglarizing a hunting shack to escape starvation in a blizzard 
or throwing people overboard to lighten an overloaded life boat. The 
latter would be manslaughter.** 

Section 939.48 fully states the law of self-defense and the defense of 
others and explains the effect of the actor’s having provoked the attack 
against which he was defending, as well as when deadly force may be 
used. Unlike the old statute on justifiable homicide*? it is a defense to 
all crimes, not only homicide, and the right to defend others is not 
limited to members of the family or household. 

Section 939.49 states in detail the law of defense of property. It pro- 
vides that deadly force may never be used merely to defend property ; 
however, under some circumstances other privileges may enter the 
picture to justify such force, such as self-defense (e.g., if one surprises 
an armed burglar) or the privilege to use necessary force to arrest for 
a felony. The right to defend another’s property is limited to members 
of the immediate family or household except where the actor has a legal 
duty to protect the property. 

Two defenses defined in the 1953 code have been deleted. The first 
is insanity or feeble-mindedness, which codified the “right and wrong” 
test®* which prevails in Wisconsin™ and is preserved as a common law 
rule by section 939.10.8° Omission of this rule creates a hiatus in the 
code. A majority of the advisory committee were opposed to the 
“right and wrong” test on principle but could suggest no alternative. 
Recognizing that the rule would continue in force anyway, unless and 
until changed by the legislature, they nevertheless voted to take it out 
of the code. 

The second deleted defense is entrapment as a defense based on 
policy.** This was stricken because a majority of the advisory com- 
mittee believed it was not a recognized defense—“it was not the law.”’* 
The 1953 code stated the rule and the recognized exceptions to it. In 





third-degree murder (Cope § 940.03) would be excluded from this principle, since 
coercion would completely excuse the underlying felony which is aggravated into 
murder by the death. 

* See note 80 supra. 

* Wis. Stat. § 340.29 (1953). 

1953 Cone § 339.41. 

“ Simecek v. State, 243 Wis. 439, 447-448, 10 N.W.2d 161 (1943) and cases cited. 

* Moreover, the plea of insanity or feeble-mindedness is recognized in the criminal 
procedure code, Wis. Stat. § 957.11 (1955). 

* 1953 Cope § 339.44. Entrapment which negatives the element of non-consent 
[see e.g. Topolewski v. State, 130 Wis. 244, 109 N.W. 1037 (1906) ] was not included 
on the ground that, like alibi, it was a direct attack on the state’s proof and required 
no mention in the code. 

*' See Minutes, Adv. Comm. Meeting, July 23, 1955, p. 11. 
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spite of the advisory committee action, it would seem that this defense 
is preserved as a common law rule of criminal law.*** 


Penalties 


The distinction between misdemeanors and felonies is preserved as 
before by section 939.60. A proposal that a felony be reduced to a mis- 
demeanor if no state prison sentence was imposed, with certain refine- 
ments, was considered but rejected by the advisory committee on the 
ground it was too great a policy change for this bill although probably 
a majority favored the principle. 

Old section 353.27(1) of the 1953 statutes, abolishing common law 
penalties and providing what the penalty may be when none is ex- 
pressed in the statute, is preserved by section 939.60. It does not apply 
to code crimes but there probably are and will be other statutory crimes 
where through oversight or otherwise no penalty has been expressly 
prescribed. 

The repeater (habitual criminal) law®* is substantially restated in 
section 939.62, but some minor changes had to be made because of the 
virtual elimination in the code of crimes “punishable only in a state 
prison.”’®® Also, violations of the fish and game laws are again brought 
within it; they were removed from it in 1949°° but the various code 
committees agreed that was a mistake. The procedural provisions of 
the old repeater law®! are renumbered and left in the code of criminal 
procedure. 

Rights of the Prosecution 


Section 939.65 permits prosecution for an act under more than one 
statute. In such a case there can ordinarily be but one conviction, 
however, by reason of section 939.71.°? The question whether there 





**® State ex rel_Kowaleski v. Kubiak, 256 Wis. 518, 520, 41 N.W.2d 605 (1950): 

Entrapment is not a defense where it is found that the intent to commit a crime 

originates in the mind of a defendant and he has done every act essential to the 

completion of the offense. . [U]nlawful entrapment is a matter of defense 

and evidence thereof is admissible upon a trial. . . The cases do not condemn 

the practice as such; they pronounce to be wrong the practice on the part of 

officers of the law to lure or incite a person to attempt to commit crime. 
For fuller exposition of the rule see Sorrels v. United States, 287 U.S. 435 (1932) ; 
Butts v. United States, 273 Fed. 35 (8th Cir. 1921) ; State v. Marquardt, 139 Conn. 1, 
89 A.2d 219 (1952) ; Annots., 18 A.L.R. 146 (1922) ; 66 A.L.R. 478 (1930) ; 86 ALR. 
263 (1933) ; 31 A.L.R.2d 1212 (1953) ; 33 A.L.R.2d 883 (1954) ; 22 C.J.S., Criminal 
Law § 45 (1940) ; Comment, 1953 Cove, Bill 100A, p. 37. 

* Wis. Stat. § 359.12 (1953). 

* Wis. Stat. § 359.12(3)(c) (1953). 

See Platz, The 1949 Revision of the Wisconsin Code of Criminal Procedure, 1950 
Wis. L. Rev. 236, 241. 

™ Wis. Srar. § 359.12(2)(4) (1953). 

™ And see State v. Resler, 262 Wis. 285, 293, 55 N.W.2d 35, 39 (1952). 
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can be multiple convictions where a single act results in several crimi- 
nal consequences is not dealt with in the code. 

The familiar principle that there may be a conviction of an included 
crime if the crime charged has not been fully proved to the satisfaction 
of the court or jury is preserved in section 939.66. Subsection (4) 
specifically provides that attempts are within this rule® and subsection 
(5), permitting a conviction of attempted battery when the crime 
charged is rape, robbery, mayhem or aggravated battery or an attempt 
to commit any of them, is based on the former statute relating to 
“assault when intent is not proved.” 


Rights of the Accused 


The 1953 code section 339.70 stated the rule of reasonable doubt and 
presumption of innocence, including the application of the rule to 
affirmative defenses, and stated what were affirmative defenses under 
the code. This has been changed to a simple statement that the code 
shall not “be construed as changing the existing law with respect to 
presumption of innocence or burden of proof.’’® 

Section 939.71 codifies the rule of former conviction or acquittal 
as applied to successive prosecutions for the same act under different 
statutes, and extends the protection of the rule to one who has been 
prosecuted “under the laws of another jurisdiction.” It is not a com- 
plete statement of the constitutional rule against double jeopardy, how- 
ever. 

Section 939.72 provides that one may not be convicted of both the 
completed crime and a solicitation, conspiracy or attempt to commit it. 
This restates the former law relating to solicitation and attempt but is 
contrary to the old rule concerning conspiracy.” 

Section 939.73 provides that conviction in a court of competent 
jurisdiction is required before imposition of a criminal penalty®* and 
section 939.74 restates the old statute of limitations, with some change 
of wording in subsection (2)(b) necessitated by the assimilation of 
embezzlement and larceny by bailee into the general crime of theft.® 

There are, of course, many “rights of the accused” which are not 





* E.g., several deaths caused by one act of recklessness. 

“42 C.J.S., Indictments & Informations § 285 (1944). 

* Wis. Stat. § 340.445 (1953). The code section does not cover a case where the 
charge is attempted murder. 

* Cope § 939.70. 

* State v. Martin, 229 Wis. 644, 652, 282 N.W. 107, 110 (1939). 

* This seems axiomatic but was stated in the code because it was in Wis. Strat. 
§ 353.01 (1953). 

* Cove § 943.20. 








370 WISCONSIN LAW REVIEW [Vol. 1956 


set out in the code. They are mostly procedural and hence find no 
place in a code of substantive law.? 


THE SUBSTANTIVE CRIMES 


Introduction 


The substantive crimes are defined in chapters 940 through 947. 
Since it is impossible fully to discuss them all in anything less than 
a textbook on criminal law, we shall here attempt no more than a very 
general account of the more important phases of the codification. 


Crimes Against Life and Bodily Security 


The number of degrees of homicide has been greatly reduced. The 
first two degrees of murder! are retained without substantive change 
and third-degree murder is still felony-murder, but it is no longer an 
independent crime since it is treated as an aggravation of the principal 
felony which increases the maximum penalty therefor by fifteen 
years.1°2 

Manslaughter (which covers only “voluntary” killings) may be com- 
mitted under four circumstances set forth in section 940.05. The first, 
“heat of passion,” was fully codified in 1953, but this was changed 
in the 1955 draft so that it will be necessary to consult the case law 
for the definition of the term.’°* The fiction that “heat of passion” 
negates an intent to kill was abandoned in the 1953 code (which treated 
manslaughter as murder mitigated by circumstance) but has been 
written back into the law. Distinctions based on the manner of the 
killing are abolished. 

Other forms of criminal homicide require either a high degree of 
negligence’ or recklessness (which is equivalent to “gross negligence” 
under the old law).1°* Mere culpable negligence forms no basis for 
criminal liability except in connection with the control of a known 
vicious animal’ or operating or handling a vehicle, firearm or air- 
gun while intoxicated.°* “Under the influence” is defined in section 
939.22(42). : 


” F.g., the right to counsel, to compulsory process, to compel attendance of wit- 
nesses, to confrontation of witnesses, to a speedy public trial by jury, to bail, to free- 





** 1953 Cope § 340.03(1). 

** See cases cited in comment to Bill 100A (Wis. 1953), pp. 61-62. 
** Cope § 940.08. 

** Cope § 940.06. 

** Cope § 940.07. 

** Cope § 940.09. 
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Section 940.04 defines the crime of abortion, which includes causing 
the mother’s death. The distinction in penalty dependent upon whether 
or not the foetus had quickened is preserved. Therapeutic abortions 
are excluded from the crime, as in the old law, but a new safeguard 
is added by requiring that they be performed in a licensed maternity 
hospital unless an emergency prevents. 

Although suicide is not a crime, section 940.12 prohibits assisting 
another to commit it. Assisting an unsuccessful attempt at suicide 
would be punishable under the general attempt section’ discussed 
above. 

There is no “assault and battery” in the code, but “battery” is de- 
fined and prohibited in section 940.20. The 1953 code required non- 
consent! but this element was removed in the 1955 draft, as was 
bodily contact of an indecent nature. “Bodily harm,” the gist of the 
offense, is defined in section 939.22(4) as including “physical pain,” 
so a slap, a kick or a punch is sufficient. “Simple assault” would be 
prosecuted as “attempted battery.” 

In the 1953 code “aggravated battery” with a fifteen-year maximum 
penalty’!* was intended to cover mayhem and assault with intent to do 
great bodily harm. However, the maximum penalty has now been re- 
duced to five years'4® and mayhem, with its “cuts or mutilates the 
tongue” etc., has been reinstated as a separate crime carrying the 
fifteen-year maximum."* In view of the definition of “great bodily 
harm” in section 939.22(14), any case of mayhem may also be prose- 
cuted as aggravated battery. It is difficult to justify providing for two 
widely variant penalties for essentially the same conduct. 

Section 940.23, “injury by conduct regardless of life,” is the ana- 
logue of second-degree murder, and section 940.24, “injury by negli- 
gent use of weapon” is the analogue of “homicide by negligent use of 
vehicle or weapon” except that it does not apply to vehicles. The initial 
intention to provide a hierarchy of crimes where each form of homicide 
would have a counterpart where injury instead of death was caused and 
another where neither injury nor death resulted, was partially aban- 
doned in 1953 and still more so in the 1955 code. Acts not resulting in 
actual harm are covered in the next chapter, 941. 

Section 940.31 defines kidnapping in more the conventional way 





*° Wis. Stat. § 340.095 (1953). 
™ Cope § 939.32. 

1953 Cope § 340.20. 

™2 1953 Cope § 340.21. 

™8 Cope § 940.22. 

™ Cope § 940.21. 








372 WISCONSIN LAW REVIEW [Vol. 1956 


than did the 1953 code,!”* and retains life imprisonment as the manda- 
tory penalty if the kidnapping is for ransom, unless the victim is re- 
leased unharmed, in which case the maximum is thirty years."4® False 
imprisonment, which lacks the element of secret confinement, is defined 
in section 940.30, and taking, enticing or detaining children under 
eighteen for an unlawful or immoral purpose is covered by section 
940.32 entitled “abduction.” 


Crimes Against Public Health and Safety 


Crimes defined in chapter 941 do not require the production of actual 
injury, but will often cover cases where personal injury or property 
damage occurs. They are classified according to whether vehicles, fire, 
weapons or other dangerous instrumentalities are involved. 

Section 941.01 is a “reckless driving” statute like section 85.395 
but it applies to vehicles not upon a public highway""’ and specifically 
forbids revocation or suspension of the operator’s license following 
conviction. The mental element is not “‘recklessness” but “high degree 
of negligence,” which is here defined (as it is not in section 85.395) 
in substantial accordance with State ex rel. Zent v. Yanny.* The 
crime of drunken driving is not covered, although it was in the 1953 
code.!9 

Section 941.11, “unsafe burning of buildings,” is created because 
burning one’s own uninsured building is excluded from arson under 
the code. It is criminal only if it endangers the safety or property of 
another. 

Section 941.22 reenacts the former law regarding possession of pis- 
tols by minors!*° but incorporates an exception for target practice and 
defines “pistol.” And section 941.23 permits all peace officers to carry 
concealed weapons, not merely “policemen” and those authorized to 
serve process, as in the old law.?*4 

Section 941.30, “endangering safety by conduct regardless of life,” 
is another analogue of second-degree murder. It requires a more de- 
praved mental attitude than would the 1953 draft, which required only 





™° 1953 Cope § 340.26. 

™° Cf. 1953 Cope § 340.27. ; 

"In addition to motor vehicles being operated on private grounds and the like, 
this section covers aircraft, railroad locomotives, and water craft. See Copr § 
939.22(44) for definition of “vehicle.” 

"8 244 Wis. 342, 12 N.W.2d 45 (1943). 

° 1053 Cope § 341.02. 

*” Wis. Star. ; 340.69 (1953). 

™ Wis. Stat. § 340.69 (1953). 
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“reckless conduct,”?*? the equivalent of gross negligence in the former 
law. 


Crimes Against Reputation and Civil Liberties 


Section 942.01, “defamation,” combines criminal slander and libel. 
“Tends to expose” in the 1953 definition of “defamatory matter”!* 
has been changed to “exposes,” without substantial change in meaning, 
and the former rule that slander requires the testimony of two wit- 
nesses, omitted in 1953, has been reinstated. 

The requirement of an intent to injure has been incorporated into 
section 942.03, “giving false information for publication.”!** 


Crimes Against Property 


Chapter 943 is subdivided into damage, trespass and misappropria- 
tion, each containing far fewer sections than were formerly required 
to cover the same ground. 

Section 943.01, the general criminal damage section, has been 
changed from the 1953 draft?*® in several respects: the penalty in- 
creases to felony proportions if the damage exceeds $1,000, instead of 
$100, or if the property is a vehicle or highway’ and personal injury 
or further property damage is likely to result, or if the property belongs 
to a public utility or common carrier whose services are likely to be 
thereby impaired ; and a rule of pleading and practice covering cases 
of multiple damage, similar to that covering multiple thefts prosecuted 
as a single crime, is inserted as subsection (5).1°7 When multiple dam- 
age may be prosecuted as a single crime is stated in subsection (4), 
which appears to be declaratory of existing law although there are few 
cases casting any light on the subject. 

Sections 943.02 to 943.05 use the word “arson,” which was not used 
in the 1953 draft, for damage by fire. “By means of fire, intentionally 
damages” is substituted for “sets fire to or burns or causes to be 





721953 Cope § 341.30. 

** 1953 Cope § 342.01(2). 

™ Cf, 1953 Cope § 342.03. Wis. Star. § 348.58 (1953) said “wilfully and ma- 
liciously.” 

335 1953 CopE § 343.01. 

#8 Such damage to a highway is also covered by Cope § 941.03 with a much higher 
penalty if the actor realizes he is creating an unreasonable risk and high probability 
of death or great bodily harm to another. 

47 “Damage to any physical property” was substituted for “physical damage to 
any property” by an amendment proposed by the legislative council after a repre- 
sentative of the national board of fire underwriters expressed the fear that fire might 
be held to cause “chemical” rather than “physical” damage. The word “physical” is 
used only to exclude damage to intangible property rights. 
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burned” in the former law.?** Burning one’s own uninsured property 
is not arson but burning it to defraud an insurer is.1*° Damage with 
intent to defraud an insurer, other than by fire, is no longer specifically 
prohibited’* although it may amount to attempted theft. 

Burglary in the 1953 code’*! would have included entering any 
structure with intent to steal or commit a felony ; structure would have 
included enclosed vehicles and tents’? as well as buildings. Code sec- 
tion 943.10 is broader than the old burglary sections'** but the only 
vehicles it covers are enclosed railroad cars, ships and vessels and “a 
locked enclosed cargo portion of a truck or trailer.” However, section 
943.11 has been added to protect the contents of other vehicles from 
theft provided they, or the “portion or compartment” entered, are 
locked. 

A new crime is section 943.14, “criminal trespass to dwellings,” 
where there is no felonious intent but the circumstances tend “to create 
or provoke a breach of the peace.” Except that the penalty under this 
section is higher, the offense is fully covered also by the disorderly 
conduct section.1*4 

A major achievement of the code is the drawing together of the 
crimes of larceny, larceny by bailee, embezzlement, obtaining property 
by false pretenses and the confidence game into a single offense labeled 
“theft.”2°5 The old crimes are not as fully amalgamated as they were 
in the 1953 draft,1** since the various ways in which “theft” can be 
committed correspond roughly to the old crimes and many of their 
distinguishing characteristics are preserved. Yet most of the difficul- 
ties which have been encountered in the past are eliminated. The 
reduction in the number of statute sections is alone a great boon; yet 
the law is much more fully stated in fewer words than in the previous 
statutes. And the inclusion of “promissory” fraud will make it possible 
to deal with a class of swindles which have heretofore gone unpunished 





8 Wis. Stat. §§ 343.01, 343.02, 343.03, 343.04 (1953). This change is not intended 
to produce any different result, although conceivably the new language could be con- 
strued to include smoke damage without actual charring. However, such cases should 
be prosecuted under Cope § 943.01, or as attempted arson under Cope § 939.32 
depending on the facts. 

Cope § 943.02(1)(b). It is sufficient if the actor believes the property to be 
insured even if it is not. Parb v. State, 143 Wis. 561, 128 N.W. 65 (1910) ; Smith v. 
State, 149 Wis. 63, 134 N.W. 1123 (1912). 

Cf. 1953 Cove § 343.03; Wis. Star. §§ 343.27, 343.28 (1953). 


1953 Cope § 343.10. 
21953 Cope § 339.22(38). 
Wis. Strat. §§ 343.09-343.13 (1953). 


™ Cope § 947.01. 
** Cope § 943.20. 
* 1953 Cope § 343.20. 
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because a promise made with intent not to perform it was not a “false 
pretense” under the old law. The code sentence changing the rule is 
“False representation’ includes a promise made with intent not to 
perform it if it is a part of a false and fraudulent scheme." The 
italicized clause will prevent any tendency to prosecute ordinary 
breaches of contract. 

The concept of theft of services has been dropped,1** except if they 
are obtained by putting a slug in a coin box,!*® which is a minor part 
of the problem. Why, one may ask, if it is theft to obtain property by 
false pretenses, is it not equally reprehensible by like means to get 
someone to perform labor? 

The worthless check section’*® makes a number of changes from 
existing law. Intent to defraud is not an element, although the fact 
that the check was given for a past consideration is a defense except 
in the case of a payroll check. Post-dated checks are excluded. Instead 
of requiring lack of funds or credit, the code makes the crime depend 
upon the maker’s intent (when he issues it) that the check shall not 
be paid, which will hit cases where checks are issued with ample funds 
on deposit but with intent to stop payment.’ It is prima facie evi- 
dence of such intent if (1) at the time of issuance the maker had no 
account or (2) he had insufficient funds or credit at the time of issu- 
ance or when the check was presented within a reasonable time, and 
he failed to pay the check within five days after notice of dishonor.1*? 

Section 943.25 makes a number of changes in the law relating to 
transfer of encumbered personal property, mostly to the advantage of 
the borrower. One change not to his advantage is broadening the law 
to cover all security interests, instead of only chattel mortgages and 
conditional sales.1** 

Section 943.26, “removing or damaging encumbered real property,” 
is based upon an earlier act of the 1955 legislature.1** Some obviously 
necessary changes were made, including reduction of the penalty to 
bring it into line with other code sections, particularly section 943.01. 

Section 943.31, “threats to communicate derogatory information,” 





*T Cope § 943.20(1)(d). This language was suggested by the opinion in Chilson v. 
People, 224 Ill. 535, 79 N.E. 934 (1906). For a discussion of the principle see Pearce, 
Theft by False Promises, 101 U. Pa. L. Rev. 967 (1953). 

188 Cf. 1953 Cove § 343.20(1) (d). 

° Cope § 943.22 (“use of cheating tokens”). 

Cope § 943.24. 

441 See 37 Ops. Wis. ATT’y GEN. 602 (1948). 

1 Cf. Wis. Stat. § 343.401 (1953). 

8 Cf, Wis. STAT. 343.69 (1953). This change was made by an amendment pro- 
posed by the legislative council, specifically to cover trust receipts. 

4 Wis. Laws 1955, c. 143, § 9, creating Wis. Star. § 343.315. 
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is a new crime. It covers the case of one who extorts money or prop- 
erty by threats to defame, whether the information is true or false.*** 

Section 943.32 defines robbery and specifically provides that it in- 
cludes escaping with the property as well as the initial taking. Thus 
if one surprises a thief, who then uses force or threat of force to over- 
come or prevent resistance to his carrying the property away, robbery 
has been committed. If the actor is armed with a dangerous weapon 
the maximum penalty is increased from ten to twenty years. 

Forgery under section 943.38 is considerably more complex than 
under the 1953 draft,4* but more closely follows the penalty distinc- 
tions of the former law.’** The subjects of forgery are, however, 
described in more general terms than formerly. Forgery and uttering, 
formerly separate crimes,’** are now combined so that one who both 
forges and utters is guilty of but one offense. Considering that the 
making of a forged instrument is but a pre-harm offense—an attempt 
to defraud—it is logical that it should be merged with the uttering, 
which is usually the consummation of the fraud. 

Section 943.39, “fraudulent writings,” partially restates and some- 
what generalizes former law in its first three subsections,1*® but the 
fourth is a most interesting innovation.°° Knowing that affidavits are 
often (not to say usually) signed either wholly outside the presence of 
the notary or other officer or at any rate without the actual adminis- 
tration of an oath or affirmation, the draftsmen provided in 1953 that 
a false affidavit so signed should be taken to be under oath or affirma- 
tion for purposes of perjury and false swearing. The advisory com- 
mittee balked at this on the ground that the gist of perjury and false 
swearing is the violation of the obligation of the oath or affirmation, 
but had no objection to penalizing the conduct under the heading 
“fraudulent writings” if done “with intent to injure or defraud.” The 
difficulty is that the prosecuting officer with a false affidavit before him 
cannot be absolutely sure which crime (“false swearing” or “fraudulent 
writing”) the evidence will show was committed and must therefore 
plead both, since neither includes the other. 





* Cf. 1953 Cope § 343.26(2) and comment, Bill 100A (Wis. 1953) pp. 122-123. 

“® 1953 Cope § 343.32. 
al a Wis. Star. §§ 343.38, 343.54, 343.56-343.57, 343.60, 343.65, 343.661-343.666 

1953). 

“8 Wis. Stat. §§ 343.46, 343.57 (1953). 

“° See Wis. Stat. §§ 343.25, 343.30, 343.37, 343.406 (1953). 

Cope § 943.39 penalizes, “Whoever, with intent to injure or defraud. . . . (4) 
Makes a false written statement with knowledge that it is false and with intent that 
it shall ultimately appear to have been signed under oath.” 

** 1953 Cope § 346.31(3). See State ex rel. Marachowsky v. Kerl, 258 Wis. 309, 
45 N.W.2d 668 (1951) holding that the signer may, under certain circumstances, be 
estopped to deny the proper execution of a sworn instrument. 
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Crimes Against Sexual Morality 


Chapter 944 restates the familiar sex crimes with certain material 
changes, the most important of which are the following. 

Bigamy is broadened to include cohabitation in Wisconsin by per- 
sons who have bigamously married elsewhere, and knowledge that the 
former marriage has not been dissolved is specifically made an element 
of bigamy to protect the innocent.15? 

“Statutory rape” or “carnal knowledge and abuse,” now labeled 
“sexual intercourse with a child,” is divided into three degrees with 
graded penalties, according to the age of the parties, as follows :1%* 


Age of female Age of male Maximum penalty 
Under 18 Any age $1000 or 5 years 
or both 
Under 16 18 or over 15 years 
Under 12 18 or over 30 years 


Adultery has been broadened to include an unmarried female who 
has relations with a married man.** The element of knowledge that 
the relations are adulterous in the 1953 code™® has been eliminated; 
and likewise in fornication’®* the element of knowledge that the inter- 
course is nonmarital, required by the 1953 draft,°" has been dropped. 

“Sexual perversion,” formerly “sodomy,”2** has been broadened to 
include acts involving the female sex organs.15® 

The sections on indecent literature and performances!™ have been 
made more complex, with penalties varied according to the seriousness 
of the offense. Whereas the 1953 draft adopted the “dominant effect” 
test of obscenity,1® the 1955 code merely uses the words “lewd, ob- 
scene or indecent” without definition, leaving it to court decisions to 
determine whether a work or performance shall be judged as a whole 
or piecemeal. 

“Sexual intercourse” is defined in section 939.22(36) which codifies 
the rule that penetration of the vulva is sufficient and emission is not 
required. 





= Cope § 944.05. 

*®= Cope § 944.10. 

Cope § 944.16(2). Cf. Wis. Star. § 351.01 (1953). 

8 1953 Cope § 344.16. 

** Cope § 944.15. 

1953 Cope § 344.15. 

*® Wis. Stat. § 351.40 (1953). 

**” Cope § 944.17. Cf. Garrad v. State, 194 Wis. 391, 216 N.W. 496 (1927). 

* Cope §§ 944.21-944.23. 

* 1953 Cope § 344.21(2). Cf. United States v. One Book Entitled Ulysses, 72 F.2d 
705 (2d Cir. 1934). 
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Gambling 


Chapter 945 greatly simplifies the criminal law of gambling. Most 
of the rules are stated in section 945.01 which defines the terms used 
in the penal sections. “Bona fide business transactions which are valid 
under the law of contracts” are excluded from the definition of a “bet,” 
which is the key word in many of the penal sections, and examples of 
such contracts are given. Important changes in the law are described 
in the following paragraphs. 

Purses, prizes and premiums offered to actual contestants in bona 
fide contests of skill, speed, strength or endurance, or to the bona fide 
owners of animals or vehicles entered in such contests, are permitted.?® 
Bowling and golf tournaments and a host of other athletic contests are 
finally legal under the code. 

The attempt to exempt radio and television stations from the lottery 
law,?® held unconstitutional by the supreme court,’ has been dropped 
and “consideration” as an element of a lottery is defined as “a commer- 
cial or financial advantage to the promoter or a disadvantage to any 
participant.””1®° 

Lotteries in which both the consideration and the prize are money 
are made felonies but other lotteries are still misdemeanors. 

Bribery of a participant in a contest is dealt with in this chapter’® 
because of its relation to commercial gambling, but the penalty upon a 
contestant who fails to report a bribe offer is dropped.*® 

No increased penalties for second and subsequent gambling convic- 
tions are provided, leaving such cases to the general repeater law, sec- 
tion 939.62. 


Crimes Against Government and its Administration 


Chapter 946 contains a variety of crimes against the government, 
only a few of which require comment here. 

Section 946.03, “sedition,” takes the place of the old, obsolete sec- 
tions on “criminal anarchy.”?®® It is based to a considerable extent 





™™ Cope § 945.01(1)(b). Cf. Wis. Stat. § 348.085(4) (1953) which exempted 
them only at state and county fairs, or in legal boxing matches. 

** Wis. Stat. § 348.01(2) (1953). Cf. 1953 Cope § 345.01(2)(b). 

** State v. Laven, 270 Wis. 524, 71 N.W.2d 287 (1955). 

** Cope § 945.01(2)(b). Cf. State ex rel. Regez v. Blumer, 236 Wis. 129, 132, 
294 N.W. 491, 492 (1940). 

*° Cope §§ 945.03(4) and 945.02(3), respectively. 

*" Cope § 945.08. 

* Wis. STAT. ; 348.57 (1953). See 1953 Cope § 345.08(2). 

Wis. Stat. §§ 347.14-347.18 (1953). 
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upon the federal Smith act 1 and the court construction thereof.!™ 
Under a very recent decision of the United States Supreme Court, this 
section cannot be enforced so long as the federal government occupies 
the field of anti-sedition legislation to the exclusion of the states.17* 

Section 946,13, “private interest in public contract prohibited,” re- 
states part of the old malfeasance statute.1"? It narrows the law in that 
it relates only to the making of the contract or negotiating or bidding 
for it, and does not cover subsequently acquiring an interest in it. The 
$1,000 annual exemption is clarified. The provision in the 1953 code 
exempting, in some cases, contracts with a corporation in which the 
officer held no more than five per cent of the total shares outstanding'** 
was dropped. 

The bribery statute’™* is broadened to include public employees as 
well as officers, and all the statutes relating to misconduct in office are 
made applicable to de facto as well as to de jure officers.1® 

The 1953 code provision penalizing giving false information to police 
officers regarding an actual or fictitious crime,1** which would have 
been a new offense, has been dropped. 

Perjury and false swearing were combined in the 1953 code!” but 
have been separated again and the element of “materiality” reinstated 
in perjury.'7* Several changes from the old law are incorporated: 
Perjury is limited to oral testimony before a tribunal or in a deposition. 
False swearing need not involve an oath “authorized or required by 
law ;”?"® it may be in a sworn statement required by a governmental 
officer or agency for some official action, or, with a far lower penalty, 
the sworn statement may be one not required at all. And it is false 
swearing to make two inconsistent sworn statements, each required or 
authorized, where the circumstances show that at least one was known 
by the actor to be false when made. There is no provision on sub- 
ornation of perjury, which is covered by the general law relating to 
“solicitation” and “parties to crime,” discussed above. 

The 1953 code would have broadened the crime of resisting an officer 





* 62 Stat. 808 (1948), 18 U.S.C. § 2385 (1952). 

* Dennis v. United States, 341 U.S. 494 (1951). 

*™8 Commonwealth of Pennsylvania v. Nelson, 76 Sup. Ct. 477 (1956). 

*® Wis. Stat. § 348.28 (1953). 

8 1053 Cope § 346.13(3). 

2 CopE ; 946.10. 

* Cope § 946.18. Cf. State ex rel. Stock v. Kubiak, 262 Wis. 613, 617, 55 N.W.2d 
905, 907 (1952); Annot., 64 A.L.R. 534 (1929). 

1953 CopE ; 346.30(1) (a). 

*7 1953 Cope § 346.31. 


*8 Cope §§ 946.31, 946.32. 
1” See State v. Zisch, 243 Wis. 175, 9 N.W.2d 625 (1943). 
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to include “obstructing,”**® but this has been changed back to cover 
resisting only.1* 

The law of escape has been restated in section 946.42, with the em- 
phasis shifted to the legal status of the prisoner rather than the place 
he escapes from. The liability of an officer or other person for volun- 
tarily assisting or negligently permitting an escape is stated in sections 
946.44 and 946.45. Provision against “assaults by prisoners” is made 
separately in section 946.43. 

“Accessory after the fact’ ®? is relabeled “harboring or aiding 
felons” and some refinements regarding persons who have committed 
felonies in other states are provided in section 946.47, which also in- 
corporates the substance of 1953 code section 346.60, “concealing evi- 
dence,” so far as it related to felonies. 

Bribery of witnesses not to testify, as distinguished from suborning 
perjury, is prohibited by section 946.61, which creates a new offense. 

Improper communication with jurors, the common-law crime of 
embracery, is prohibited by section 946.64 

The provision against broadcasting of court proceedings'®* was 
broadened by the advisory committee to include taking photographs 
and television broadcasting’®* but the legislative council proposed an 
amendment, which was adopted, striking out the entire section so that 
the matter is now governed exclusively by canon 35 of the canons of 
judicial ethics. 

Section 946.69, “falsely assuming to act as public officer or em- 
ployee,” partially restates and generalizes old section 346.49 and 346.60 
of the 1953 statutes and extends the law to cover pretended public 
employees. The requirement that someone be injured or defrauded is 
omitted since that would usually amount to theft and this crime is one 
against the dignity of the government.’®* It does not affect de facto 
officers acting in good faith. “Personating peace officers” is covered 
by section 946.70, with a much lower penalty. 

Section 946.71(2) in substance prohibits interfering with the cus- 
tody of a child awarded by a divorce, annulment or habeas corpus judg- 
ment, with intent to remove the child from the state, unless the court 
which awarded custody or the person having custody has consented to 
the removal. This is a new substantive offense, although it may have 





™ 1953 Cope § 346.41. 

™ Cove § 946.41. 

Wis. Stat. § 353.08 (1953). 

Wis. Stat. § 348.61 (1953). 

™ Bill 814A (Wis. 1955), p. 83; Cove § 946.65. 

** See United States v. Lepowitch, 318 US. 702, 704 (1943) and cf. 62 Star. 742 
(1948), 18 U.S.C. 912 (1952). 
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been covered by the kidnapping law. Numerous such cases have 
occurred, where a divorced parent takes the child from the parent 
having custody and goes to another state where civil contempt process 
will not reach him ; and he may even apply to a court of that state for 
an order changing custody! Under this statute he may be extradited 
and prosecuted here for his contumacious behavior. 


Crimes Against Public Peace and Order 
and Other Interests 


Section 947.01(1) amends the disorderly conduct statute!®* by sub- 
stituting “tends to cause or provoke a disturbance” for “tending to 
create or provoke a breach of the peace or to disturb or annoy others.” 
The 1953 draft used the words “tends to cause or provoke an immedi- 
ate disturbance of public order or tends to disturb or annoy others.”!*" 
Deletion of the italicized words came at the insistence of a few mem- 
bers of the advisory committee who did not like the term “public order” 
and did not think protection of people from “annoyance” was a proper 
subject of concern for the criminal law.1** The 1955 draft probably 
means about the same as the 1953 draft, but is less expressive. But 
dropping the “annoyance” provision might have excluded the annoying 
telephone call, so subsection (2) was inserted to cover that situation 
which is not uncommon and cannot be prosecuted under any other 
statute. 

The vagrancy section 947.02 incorporates in as definite terms as are 
possible when dealing with such a subject most of the types of conduct 
found in old section 348.351 of the 1953 statutes except that (1) being 
a “common [i.e., habitual] drunkard” is covered in section 947.03, 
(2) “lewd, wanton and lascivious persons” are covered in the dis- 
orderly conduct and lewd and lascivious behuvior sections,1®® and (3) 





#° Wis. Stat. § 348.35 (1953). 

7 1953 Cope § 347.01. 

*8 A house the inmates of which behave so badly as to become a nuisance to the 
neighborhood is esteemed, at common law, a disorderly house, and so of one 
which is kept in such a way as to disturb or scandalize the public generally, or 
the inhabitants of a particular neighborhood, or the passers-by. 2 Wharton, Cr. 
Law (7th ed.), § 2392; 5 Am. & Eng. Ency. of Law, 693; State v. Wilson, 93 
N.C. 608. And it seems that a complaint for keeping such a house may be main- 
tained by proof that only one person in the neighborhood or community was 
disturbed or annoyed, if the acts done were of such a nature as tended to annoy 
all good citizens. Comm. v. Hopkins, 133 Mass. 381. The term “disorderly 
house” denotes a house or other like place in which people abide, or to which 
they resort, disturbing the repose of the neighborhood, violating public order 
and tranquility. 1 Bish. Cr. Law, § 1106; Garrison v. State, 14 Ind. 287. (Italics 


supplied.) 
Hawkins v. Lutton, 95 Wis. 492, 497-498, 70 N.W. 483, 484-485 (1897). 
*” Cope §§ 947.01 and 944.20, respectively. 
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“persons having no visible occupation and unable to give a satisfactory 
account of themselves” are omitted. The 1953 code included “‘a person 
who loiters on the streets, whose actions give rise to suspicion of 
wrongdoing and who is unable to give a satisfactory account of him- 
self,”!® but that was stricken by the advisory committee. Its function 
will have to be performed by subsection (2): “A person found in or 
loitering near any structure, vehicle or private grounds who is there 
without the consent of the owner and is unable to account for his pres- 
ence.” 

The provision relating to habitual drunkards in section 947.03(2) 
was altered by adding a requirement that they be found in a public 
place, so intoxicated as to be unable to care for their own safety.’ 
Anyone so found violates subsection (1), but being an habitual drunk- 
ard subjects him to a longer period of incarceration. 

The section in the 1953 code on “disturbing meetings”!®* was de- 
leted on the ground that the conduct is adequately covered by the dis- 
orderly conduct section. Attempts to disturb meetings by possession, 
dissemination, distribution or deposit in a place of public assembly of 
any substance capable of damaging property or giving off noxious 
odors, with intent to cause panic, damage, or bodily discomfort,?®* 
were intended to be covered by the general attempt section in the 1953 
code.*** However, the amendment of the attempt section so that it does 
not apply to misdemeanors except theft and battery’ prevents a 
charge of “attempted disorderly conduct,” but since such conduct 
“tends to cause . . . a disturbance,” if it goes far enough, arrest of 
the offender for disorderly conduct will be justified. 

Other sections in chapter 947, dealing with drunkenness and drink- 
ing on common carriers, unlawful assemblies, dueling, and cruelty to 
animals, require no comment here. 


SENTENCING UNDER THE CODE 


Court Must Enter Judgment 


It will be observed that penalty provisions in the code invariably say 
the offender “may be fined . . . ,” except where the penalty is life 
imprisonment. The permissive “may” was used instead of the manda- 





* 1953 Cope § 347.02(2). 

™ Cf. 1953 Cope § 347.03(2). 

8 1953 Cope § 347.05. See Wis. Star. $§ 348.44, 348.52, 351.53 (1953). 
8 Wis. Stat. § 348.52 (1953). 

** 1953 Cope § 339.32. See comment, Bill 100A (Wis. 1953), p. 214. 

** Cope § 939.32. 

**° Cope § 947.01(1). 
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tory “shall” because of the probation law’®’ which makes it inaccurate 
to say the offender “shall” be fined or imprisoned or both. 

But “may” does not mean that the convicted offender may be dis- 
charged. Section 320 of the code act?®® creates section 959.01(2) of 
the 1955 statutes, which requires the court, except in cases under the 
sexual deviate law,!® either to impose or to withhold sentence, and, 
if the defendant is not fined or imprisoned, to put him on probation 
as provided in chapter 57. Execution may not be stayed except as 
provided in the probation law, chapter 57, or pursuant to section 358.14 
pending appeal or writ of error. 


Probation Must Be for at least One Year 


Section 57.01(3), relating to probation in felony cases, is amended 
to require a minimum of one year for the original term of probation.” 
This change was made necessary by the abolition of most statutory 
minimum penalties. 


Minimum Term for Parole From State Prison 
Is One Year 


Likewise, section 57.06(1), relating to paroles from the state prison, 
was amended to provide that the minimum term of all sentences should 
be taken to be one year unless a greater minimum is prescribed by the 
statute defining the crime,?°! but this need no longer concern the 
sentencing judge because of an amendment to the indeterminate sen- 
tence law discussed below. 


Form of Sentence Changed 


Under the 1927 and 1929 statutes the indeterminate sentence law 
required the court in felony cases to fix both the minimum and the 
maximum sentence.”°? In 1931 the legislature amended the law to re- 
quire the court to impose the minimum prescribed by law for the 
offense.*°? But the parole law had developed along altogether different 
lines. Inmates of the reformatory and the home for women (except 
life-termers) are eligible for parole without serving any fixed mini- 





** Wis. Stat. § 57.01-57.04 (1953). 
** Wis. Laws 1955, c. 696. 
*” Wis. StaT. § 340.485 (1953), renumbered § 359.15 by Wis. Laws 1955, c. 696, 


64. 

»” Wis. Laws 1955, c. 696, § 13. 

™ Wis, Laws 1955, c. 696, § 14. 

™ Wis. Stat. §§ 54.03(1), 359.05 (1927). Oehler v. State, 202 Wis. 530, 535-536, 
232 N.W. 866, 869 (1930). 

* Wis. Laws 1931, c. 181; Wis. Stat. §§ 54.03(1), 359.05 (1931); Wis. Stat. §§ 
359.05, .051 (1953). 
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mum time in the institution?‘ and inmates of the prison at Waupun 
(except life-termers) became eligible for parole after serving the mini- 
mum or one-half the maximum of an indeterminate term or two years, 
whichever was least.2% 

So the minimum sentence which the court was required to pronounce 
was meaningless in many cases, and if the court erred in fixing the 
minimum it made no difference because the prison authorities would 
determine the parole eligibility date according to law anyway. Nor did 
the minimum sentence have anything to do with time off for good be- 
havior.” 

For the foregoing reasons, the statutes relating to sentencing to the 
state prison, the state reformatory and the home for women were 
amended by deleting the requirement that the minimum term be in- 
cluded." The form of sentence is to be as follows: 

You are hereby sentenced to the [name of the institution] at hard 

labor [in the case of the state prison only] for an indeterminate 

term of not more than (the maximum as fixed by the court) 
years, 
Place of Imprisonment 

Most code sections do not prescribe the place of imprisonment, ex- 
cept a few which prescribe not more than one year “in the county jail.” 
Where a statute defining a crime does not specify the place of imprison- 
ment, section 959.044, formerly section 353.27(2) in the 1953 statutes, 
determines the place as follows: A sentence for less than one year 
must be to the county jail ; exactly one year may be to either the county 
jail or the state prison; more than one year must be to state prison 
(except that in proper cases the sentence may be to the reformatory, 
home for women, school for boys, school for girls, house of correction 
or other institution provided by law, e. g., a county forestry camp). 

This means that if a code section provides for imprisonment of “not 
more than 5 years,” that is a short way of saying “not more than one 
year in the county jail or not less than one nor more than 5 years in 
the state prison.” 

No sentence to the home for women may be for a less term than one 
year, the same as in the case of the state prison.?”° 





™ Wis. Stat. § 57.07(1) (1953). 

™ Wis. Stat. § 57.06(1) (1953). 

Wis. Stat. §§ 53.11, 53.12 (1953). 

*" Wis. Laws 1955, c. 696, §§ 321, 322, amending Wis. Star. §$§ 359.05 and 
359.051(1) (1953), respectively. 

* Wis, Laws 1955, c. 696, 4 321, 322. See Wis. Star. §§ 959.05, 959.051 (1955). 

* Wis. Stat. § 359.045(2) (1955). 

™ Wis. Stat. § 359.07 (1955). 








Wisconsin's 1955 Platting Law 


TRAyTON L. Laturop* 


BACKGROUND 


For over fifty years, if a person desired to divide his Wisconsin land, 
he was almost completely unhampered. He could divide it in any way 
by metes and bounds conveyances, or he could make a plat and record 
it in the office of the register of deeds.’ If he decided to plat, he was 
required to follow only certain survey and mapping requirements.” 
Platting was primarily a convenience to the subdivider and to the title 
examiner. 

The evils of practically uncontrolled platting brought about a re- 
quirement in 1905 that plats involving dedications of lands in certain 
municipalities be approved by the applicable city council or village 
board before recording.* This enactment was followed by a series of 
acts between 1909 and 1929 increasing the plat approval jurisdiction of 
cities and villages and increasing the number of agencies required to 
approve plats before recording.* 

The platting statute thus took on a decided change to a means of 
controlling the manner in which the subdivider laid out his develop- 
ment. However, the weight of the additional requirements over- 
balanced the convenience of conveyancing by lots and blocks; and the 
resulting overuse or abuse of metes and bounds descriptions in convey- 
ances undoubtedly brought about the first majcr revision in the plat- 
ting law in 1935.5 

In 1933 the legislature had prohibited the division of land in Mil- 
waukee county into five or more lots of 1% acres or less, unless it was 





* Practicing attorney, Madison, Wisconsin ; Member, Real Estate Committee, Dane 
County Bar Association. 

* Wis. Rev. Srat. c. 41, §§ 1-4 (1849) ; Wis. Rev. Star. c. 47, §§ 1-4 (1858) ; Wis. 
Rev. Stat. §§ 2260-2262 (1878) ; Wis. Rev. Star. §§ 2260-2261, 2262 (1898). Re- 
quirements for the approval of the plats in unincorporated territory in Milwaukee 
county by the county board were enacted by Wis. Laws 1889, c. 460, and Wis. Laws 
1893, c. 161 [W1s. Rev. Star. § 2261a (1898) ]. 

* Wis. Rev. Stat. c. 41, § 9 (1849); Wis. Rev. Star. c. 47, § 9 (1858); Wis. 
Rev. Stat. § 2264 (1878) ; Wis. Rev. Stat. § 2264 (1898). 

* Wis. Laws 1905, c. 225, § 1. 

* Wis. Laws 1909, c. 121; Wis. Laws 1913, c. 378; Wis. Laws 1917, c. 370; Wis. 
Laws — cc. 223, 304, 378, 379; Wis. Laws 1927, cc. 158, 494, § 2; Wis. Laws 1929, 
c. 278, § 1. 

* Wis. Laws 1935, c. 186. 
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platted pursuant to chapter 236 of the statutes. The law further pro- 
vided that if a person in one calendar year divided his land into five 
or more such lots it would be considered as such a subdivision. The 
legislation made this provision applicable to the entire state.” 

But the restrictions imposed by the 1935 act were felt inadequate 
and some of the procedures were believed cumbersome and unfair.® 
As a result, a comprehensive revision of chapter 236 is found in Wis. 
Laws 1955, c. 570. Following the trend set in the early 1900's, the 
legislature still uses platting as a means for controlling land use,® only 
more so, generally speaking. 

The 1955 act affects the land divider, the powers of various govern- 
mental bodies, the title examiner, the surveyor, and the assessor. It 
also places added responsibilities upon the municipal clerk. The law 
will be discussed primarily from the viewpoint of the first three men- 
tioned. 

Wisconsin by this statute on platting controls land subdivision wher- 
ever the land may be located in the state. Only the state regulations 
are discussed here. Subdividers and other interested persons should 
expect more intensive local regulations by municipal ordinances. In 
most states almost complete reliance is placed on regulations imposed 
by local units under state enabling authority. 


From THE LAND DIVvIDER’s VIEWPOINT 


Potential land dividers will probably greet the 1955 law with mixed 
emotions. In some respects it may result in a greater restriction of 
their activities ; but on the other hand, it attempts to reduce the possi- 
bility of arbitrary action by various governmental bodies and officials, 
and to assist the land divider in other respects as well. 


When a Recorded Plat Is Not Necessary 


Within limits, the land divider still has the choice of either dividing 
his land by metes and bounds conveyances or by following the statu- 
tory platting requirements. Generally speaking, he can still avoid the 
platting route (1) if his lots will exceed 1% acres in size, or (2) if his 
division, presumably by sale, survey or other manifest acts, is of less 
than five lots and he does not in any five-year period create by suc- 
cessive divisions five or more parcels of 1%4 acres each or less.!° 





® Wis. Laws 1933, c. 462. 

™Wis. Laws 1935, c. 186. 

* See Melli, Subdivision Control in Wisconsin, 1953 Wis. L. REv. 389. 
° Wis. Stat. § 236.01 (1955). 

Wis. Stat. §§ 236.02(4)(7), 236.03 (1955). 
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Otherwise, his division will be considered as a “subdivision” and he 
will be required to plat in compliance with chapter 236, unless it can be 
considered that the division is not for the purpose of sale or building 
development." 

Prior to the 1935 revision if a land divider wished to sell his land 
by lots in a plat of any nature, rather than by metes and bounds 
descriptions, he was required to comply with the statutory regulations 
on platting and obtain the necessary approvals.12 The 1935 revision 
provided, not only that if he desired to divide the land into lots he was 
required to monument such “lots” according to the statutory provision, 
but that if he divided it into “parcels” he was also required to do so.'* 
However, the 1935 revision did not prohibit the sale of lots, properly 
surveyed and monumented, according to an unrecorded unapproved 
plat or map unless the land divider came within the five-lot, 1% 
acres or less provision of old section 236.16.‘ The 1955 revision not 
only does not prohibit the sale of lots according to unrecorded plats 
which do not come within the new statutory definition of a “sub- 
division,”’?® but also does not require the monumenting of a division 
other than a “subdivision.”!® 

Although the law of conveyancing permits the description of land 
by reference to unrecorded maps and plats,!*7 such conveyancing pre- 
sents difficulties with respect to merchantability of title’* and probably 
would result in a less valuable development. 

If the land divider is permitted to and does follow the metes and 
bounds description or unrecorded plat route, he must nevertheless allow 
for streets, highways and parkways shown on an official map, if there 





" Ibid. 

* Wis. Rev. Stat. c. 41, § 9 (1849); Wis. Rev. Stat. c. 47, § 9 (1858); Wrs. 
Rev, Stat. § 2264 (1878) ; Wis. Rev. Stat. § 2264 (1898). Wis. Stat. §§ 236.01(1) 
(4), 236.12 (1933). 

* Wis. Star. Hy 236.03(1), 236.13 (1935-1953). 

* Wis. Stat. §§ 236.03, 236.04 (1953) purportedly required a survey and approval 
of a plat of any land division into “parcels” or “lots” for the purpose of sale, but 
fails to set forth any penalty except in connection with the five-lot—one and one- 
half acre or less provision of old § 236.16. 

* Wis. Stat. §§ 236.02(7), 236.31(1)(2) (1955). Note that § 236.31(3) makes 
voidable conveyances or contracts involving plats which are not entitled to be re- 
corded. The contracts and conveyances referred to are those by a “subdivider” 
and it would seem to follow that a subdivider is a person who makes a “subdivision” 
as defined by § 236.07(7). 

% Wis. Stat. § 236.32(1) (1955) penalizes any owner, surveyor or subdivider who 
fails to place monuments as required by ch. 236 when “subdividing land.” See also 
Wis. Srat. § 236.15 (1955) which requires that only “subdivisions” be monumented. 
See, however, the revision committee’s note to § 236.32 in Bill 20S (Wis. 1955) where 
it is stated that said section restates old § 236.13. 

* Rau v. Freund, 165 Wis. 27, 31, 160 N.W. 1063, 1064 (1917) ; Simmons v. John- 
son, 14 Wis. *523, *526 (1861). 

#8 See Annot., 57 A.L.R. 1324, 1331 (1928). 
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be one, on penalty of not being able to obtain building permits for the 
lands therein.1® He faces the problem of obtaining acceptance of any 
streets he wants dedicated, and with respect to each lot of one acre or 
less in size located in an unincorporated area which abuts on a road 
not accepted as a public road, he must in writing inform each purchaser 
of the fact that the road is not a public road.2° He may have to pay the 
cost of the preparation of an assessor’s plat.24 He should make allow- 
ances, of course, for the requirements of applicable zoning ordinances, 
and he may be governed in his land dividing by city, village, town and 
county regulations enacted under section 236.45.** Indeed, although 
a land owner may not be required to record a plat, by the general pro- 
visions of section 236 he may be required to record a map, plat or 
sketch if his development is covered by ordinances adopted under said 
section 236.45."% 

Section 236.34 makes provision for the recordation of a “survey 
map” of one or two parcels of land which must comply with certain 
surveying and mapping requirements set forth therein. This section 
seems to be primarily directed toward facilitating the description of 
land, as distinguished from facilitating the division of land in several 
parcels, and would seem to be helpful whenever a parcel has to be con- 
veyed by a long involved description. However, a land divider who 
does not contemplate making a subdivision as defined by section 
236.02(7) might find it desirable to prepare and record a series of such 
survey maps, one for each parcel. 


In Case Platting Is Required 


The platting law for some time has been taking on some of the com- 
plexity characteristic of the tax statutes. If a land divider is required 
to prepare and record a plat pursuant to the provisions of chapter 236, 
he is almost immediately faced with the problem of meeting the re- 
quirements of several different agencies having power to disapprove of 
or object to the plat. The new act has attempted to facilitate matters 
somewhat in this respect, but the necessity of complying with the rules 
and ordinances of several different agencies still exists in many in- 
stances and seems to be inherent in a workable system of effective sub- 
division control. 





* Wis. Srar. ; 62.23(6)(d) (1955). See also § 60.74(1)(a)4 (1955). 

* Wis. Stat. § 236.35 (1955). Note that old § 236.15 required action by the town 
and county boards. 

™ Wis. Stat. § 70.27(1) (1955). 

"A revision of old § 236.143 which is enacted by Wis. Laws 1951, c. 526 and 
amended by Wis. Laws 1953, c. 232. 

* Wis. Stat. § 236.45(2) (a) (1955). 
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When the Land Is in an Incorporated Area 


If the subdivision is in a village or city, the subdivider must secure 
the “approval” of the city council or village board and the sanction of 
the director of regional planning.** He must also obtain the sanction 
of the state highway commission if the plat abuts upon a state highway 
or a connecting street,° of the state board of health if a plat is not 
served by sewer and no provision has been made therefor,”* and of the 
county park commission if the plat abuts a county park or parkway." 
If the plat is in an area, the annexation of which is being “legally” con- 
tested, approval of the town board must also be secured.** If the plat- 
ted area is in the city of Milwaukee, only the approval of the city coun- 
cil need be obtained.”® 

In securing the necessary authorization, in theory at least, the sub- 
divider need only deal with the city or village clerk, except in the case 
of a contested annexation when he must also work with the town clerk. 
Under section 236.12 he must give to the clerk two copies of his plat 
for the director of regional planning and two copies each for the state 
highway commission, the state health department and the county park 
commission if their authorizations must be obtained. The clerk then 
sends the copies for the state agencies to the director of regional plan- 
ning and copies to the county park commission, if it is involved, to- 
gether with a list of the approvals required by section 236.10.8° The 
agency signifies its sanction by failing to object by notices sent within 
twenty days. The clerk certifies on the original plat as to the forward- 
ing of copies and that no objections were filed, or, if filed, were met.*! 
If the subdivider so desires, he may take his plat around to the various 
objecting agencies, rather than to follow the above procedure.*? 





* Wis. Stat. §§ 236.10(1) (a), 236.12(2) (a) (1955). 

* Wis. Stat. § 236.12(2)(a) (1955). A connecting street is one within a village 
or city which is marked as a state highway route. Wis. Stat. § 84.02(11) (1955). 

*° Wis. Stat. § 236.12(2)(a) (1955). What constitutes a provision for a service 
by public sewer would seem to be for the reasonable determination of the board of 
health pursuant to its rule-making power under Wis. Stat. § 140.05(7) (1955). 
It would seem that there would be “provision” for sewer when a bond is filed under 
Wis. Stat. § 236.13(2) (1955). A city or village or a sanitary district where séwer 
service is readily available might be “provision.” 

** Wis. StaT. § 236.12(2)(b) (1955). 

* Wis. Strat. § 236.10(1)(a) (1955). See also Wis. Stat. § 62.07(6)(b) (1955) 
created by Wis. Laws 1955, c. 434. 

* Wis. Stat. § 236.12(1) (1955). 

* Wis. Stat. § 236.12(2) (1955). It should be noted that the copies required to 
be sent by § 236.12 need only be sent by the approving authority to which the plat 
is first submitted. Wis. Stat. § 236.12(5) (1955). See also Wis. Stat. § 236.12(6) 
(1955). 

*™ Wis. Star. ; 236.12(4) (1955). 

™ Wis. Star. § 236.12(2)(a) (1955). 
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The governing body of the city, village or town signifies its approval 
by failing to reject the plat within sixty days after submission, or by 
affirmative approval granted within said period.** 


When the Land Is in an Unincorporated Area 


If the platted area is in an unincorporated territory, not in Milwaukee 
county, and not within the plat approval jurisdiction of a city or village, 
the general procedure is the same as in the case of land in a munici- 
pality. The same agencies have the right to object.** Approval of both 
the town board and the county planning agency, if there is one, must 
be obtained.*®° 

If the area is within the extraterritorial plat approval jurisdiction 
of a municipality, then in addition to the town board, approval must 
be obtained from the county planning ageny if it has a full-time 
planner.*® Approval must also be obtained from the municipality, if 
the county does not exercise jurisdiction, or if the municipality has a 
plan commission employing a full-time planner, or if the municipality 
has an official map." 

If the extraterritorial plat approval jurisdiction of more than one 
municipality covers the land involved, the one that exercises approval 
jurisdiction is determined pursuant to section 66.32.°° However, all 
municipalities, outside of Milwaukee county, whose extraterritorial 
plat approval jurisdictions cover the area involved have the right to 
object and must be given two copies of the plat by the approving 
authority.®® 

In Milwaukee county, plats of any land outside a municipality are 
approved by the county board after reference to and recommendation 
by the county park commission and by the town board*® unless it in- 





* Wis. Stat. § 236.11(2) (1955). Although this subsection provides that the clerk 
may be required to certify as to failure of his governing body to reject a plat, there 
does not appear to be a specific provision stating how the governing body’s approval 
should be shown. Presumably, this could be done by a certificate of the clerk as to 
contents of the approving resolution. The revision committee states that a certificate 
by the clerk or mayor that the plat was approved will do. See revision committee 
note to Wis. Star. § 236.25 (1955), Bill 20S (Wis. 1955). 

* Wis. Stat. § 236.12(2) (1955). 

Ws. Stat. § 236.10(1)(c) (1955). Query, which agency should exercise juris- 
diction if there is more than one county planning agency as defined by Wis. Star. 
§ 236.02(1) (1955)? 

* Wis. Stat. § 236.10(1)(b)3. (1955). 

* Wis. Stat. § 236.10(1)(b)2. (1955). 

* Wis. Strat. § 236.10(2) (1955). 


3 
® Wis. Stat. § 236.12(2)(c) (1955). 
“ Wis. Srar. § 


236.10(1)(d) (1955). 
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volves dedication of streets or other land, in which case it must also 
be approved by the town board.** 


Layout Requirements 


After ascertaining the various bodies and agencies which have the 
right to disapprove or object to a plat, the subdivider is then in a 
position to determine what rules and regulations he must comply 
with. The 1955 act makes an attempt to eliminate arbitrary objections 
or rejections by providing that no objection or rejection shall be based 
upon a requirement not contained in chapter 236, in municipal, town 
or county ordinances, in a local master plan or official map, or in the 
rules of the state board of health or of the state highway commission.* 
No approval may be based on any requirement not designed to accom- 
plish the purposes of the chapter set forth in section 236.01, and in the 
event of a rejection, the reason therefor must be supplied to the sub- 
divider and entered into the minutes of the objecting body.** A judicial 
remedy is specified in the event the action of the approving or objecting 
agency is arbitrary, unreasonable or discriminatory.** 

The lots in subdivision plats in counties of a population of 40,000 or 
more must have at least an average width of 40 feet and a minimum 
area of 6,000 square feet ; and in smaller counties the width must be at 
least 60 feet and the area at least 7,200 square feet.** All streets must 
be of the same width as existing connecting streets and at least 60 feet 
wide unless otherwise permitted by local ordinance.** If the platted 
area abuts a lake or stream, highways 60 feet wide providing access to 
the lake or stream must be placed at one-half mile intervals.** 

Where an area is recenily annexed to a city or village, even though 
the annexation is not contested, a check should be made to see whether 
the provisions of the county zoning ordinances still apply.** Particular 
attention should be given to local subdivision ordinances enacted under 
section 236.45.*® In many cases plats will not be considered as having 





“Wis. Stat. § 236.10(3) (1955). 

“Wis. Srat. § 236.13 (1955). As to master plans, see Wis. Stat. §§ 62.23 (1) to 
(5), 236.46 (1955). As to official maps, see Wis. Stat. § 236.23(6) (1955). The 
ordinances referred to, in addition to zoning ordinances, would include regulations 
on subdivisions control enacted under Wis. Stat. § 236.45 (1955). See Wis. Stat. 
§§ 140.05(7), 236.13(1) (d)(e) as to the rule-making powers of the board of health 
and the highway commission. 

“Wis. Stat. §§ 236.11(2), 236.13(3) (1955). 

“Wis. Stat. § 236.13(5) (1955). 

“Wis. Srat. § 236.16(1) (1955). 

“ Wrs. Stat. § 236.16(2) (1955). 

“Wis. Stat. § 236.16(3) (1955). 

“Wis. Stat. § 59.97(4)(a) (1955). 

“See p. 401, infra. 
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provision for sewer service, so care should be taken to see that the lots 
are of sufficient size and elevation to comply with the rules of the board 
of health.®° If the subdivision is on the highway or connecting street, 
the highway commission will probably insist that there be a service 
road adjoining the highway or that restrictions be placed on the plat 
prohibiting access between the lots and the highway.” 


Preliminary Plat 


Use of the informal “preliminary plat” provided for by section 
236.11(1) should prove profitable. The preliminary plat replaces the 
“tentative plat” of old section 236.10, which was required to be as 
formal as the final plat. A preliminary plat may be used to obtain 
approval of the proposed layout ; then the subdivider has the right to 
survey and monument his subdivision in accordance therewith and 
have the same approved if his final plat is submitted within six months 
after the approval of the preliminary plat. There is no specified re- 
quirement as to how the preliminary plat should be prepared other 
than that “it shall be sufficient in detail to determine whether the final 
plat will meet layout requirements.” If the preliminary plat is not 
approved in forty days, a right of appeal is furnished by section 
236.13(5). When a preliminary plat is submitted for approval to an 
approving authority, copies should also be submitted for the various 
objecting authorities just as in the case of a final plat.®? 

Two interesting features of section 236.11 are provisions empower- 
ing an approving authority to require the submission of a preliminary 
plat and provisions permitting the final plat to cover only a portion of 
the approved preliminary plat. The revision committee’s note®* to this 
section reads in part: 

It allows the subdivider to submit only that part of the 
approved reliminary plat which he intends to develop at that 
time. . is procedure is looked on with favor because it tends 
to limit the number of new subdivided lots on the market and to 
curb excessive subdivision. 


Sometimes the subdivider has a large acreage which he desires to 
develop into residential lots. He feels compelled to plat only a little 
at a time because of the prohibitive cost of platting the entire area and 





” Wis. Stat. § 140.05(7) (1955). At the time this article was written the board 
of health had not as yet prepared its new regulations under said section. 

™ Wis. Strat. $$ 3 236.13(1) (e), 236.293 (1955). This statement is based upon the 
past practice of the commission, inasmuch as the new rules were not drawn at the 
time this article was written. 

* Wis. Star. § 236.12(2) (1955). 

* Bill 20S (Wis. 1955). 
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the problem of meeting special assessments and increased taxes. On 
the other hand the city, village or town involved has an interest in 
seeing that the entire area is properly planned. It may insist that the 
subdivider submit a preliminary plat of the entire area he is developing 
before it approves a final plat as to a part of the area.®* Once such a 
plat is submitted, and the municipality and the subdivider agree there- 
on, both the subdivider and the municipality may have an interest in 
seeing that in case the land is subdivided within a limited period of 
time that it can be and will be platted in accordance with the prelimi- 
nary plat.°5 Therefore, it is suggested that the subdivider and the 
applicable governing body may find it desirable to enter into an agree- 
ment so providing. The power of a governmental body to make such 
an agreement might be implied from its power to require a preliminary 
plat. In any event it would seem that such an agreement could be 
authorized by an ordinance adopted under section 236.45.5¢ 


Restrictions in Favor of a Public Body 


Another interesting innovation in the new act is found in section 
236.293, which provides that a restriction placed on platted land which 
either was required by a “public body” or which names a “public body” 
as “grantee, promisee or beneficiary” vests in such body the “right” to 
enforce the restriction “at law or in equity” and further provides that 
the restriction may be “released or waived” in writing by the public 
body involved. This section may prove to be a greater source of litiga- 
tion than any other provision in the act. 

The idea of having a restriction running in favor of the public body 
stems from the state highway commission’s unwritten practice of ap- 
proving plats on the condition that access to state trunk highways be 
limited. The commission customarily would write restrictions to that 
effect on the face of the plat and then direct that highway crews cut out 
any entranceway that might be filled in between the traveled portion 
of the road and the lot involved.** The 1955 act purportedly grants the 





™ Wis. Stat. § 236.11(1)(a) (1955). There is no limitation as to coverage of the 

preliminary plat required by said section. 

* If the municipality requires the subdivider to dedicate a portion of his land for 
public purposes, it may be more feasible to have one area set aside out of the entire 
development, rather than a small area out of each final plat. 

“It would probably be termed an arbitrary action under Wis. Stat. § 236.13 
(1955) for the governing body to insist upon such an agreement without benefit of 
an ordinance specifying the circumstances under which it would be required as a 
condition of approving a final plat. 

*™ The commission based its authority on Wis. Stat. § 86.07(2) (1953). 
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commission authority to enforce such a restriction by a court action.®* 

Any requirement that restrictions be placed on platted land as a con- 
dition of approving or sanctioning a plat, in order not to be considered 
arbitrary under section 236.13, should be based on the rules and ordi- 
nances of the body making that requirement.™® 

The restrictions may be enforced “in law or in equity.” The equit- 
able remedy would be presumably by injunction. But query as to the 
ability of a public body to prove damages to it in an action at law. 
It would seem that the restrictions would have to specify liquidated 
damages in order that there be a remedy at law, and if this is done, 
authority for requiring the provision of liquidated damages would have 
to be found in the rules or ordinances of the public body involved.© 

The subdivider, even though not required to do so, may desire to 
place restrictions on his development which can be enforced by a city, 
village or town. Section 236.293 affords a means of placing the ex- 
pense of enforcement on such a public body. If a covenant is en- 
forceable by a municipality or town, the necessity of writing such a 
covenant into various deeds so as to provide the required mutuality® 
may be eliminated. 

It has been the practice of subdividers, on occasion, to place restric- 
tions on the plat itself, or in an ex parte instrument describing the 
entire plat; but such restrictions were of no avail until incorporated 
by reference or otherwise in an agreement between two owners of land, 
or in a deed of land, in the platted area.** Query as to whether section 
236.293 requires that the restrictions, to be enforceable by a public 
body, be contained or incorporated in such a deed or agreement. Since 
it refers to restrictions placed by “covenants” it would appear that such 
restrictions may be created by agreement or covenant in a deed, if the 





* The note of the revision committee in Bill 20S (Wis. 1955) to § 236.293 reads 
in part: 

. For example, if the highway commission objects to a plat unless the lots 
along a state trunk highway are prohibited from having driveways onto the 
highway, the commission should have standing in court to enforce that restricted 
action. 

Query, isn’t the enforcing authority of the commission limited to court action by 
this section? 

* See note of revision committee to Wis. Stat. § 236.293 (1955) which reads in 
part: 

. These restrictions which public bodies can require to be placed on plats are, 
of course, limited to those items for which they can review a plat under s. 236.13. 
Bill 20S (Wis. 1955). 
© Ibid. 

* Clark v. Guy Drews Post, 247 Wis. 48, 53, 18 N.W.2d 322, 324 (1945). Also there 
would be eliminated questions involving lack of notice of restrictions in deeds not in 
the chain of title involved. See Ferch v. Schroedel, 241 Wis. 457, 459, 6 N.W.2d 176, 
177 (1942). 

® Gardner v. Maffitt, 335 Mo. 959, 74 S.W.2d 604 (1934). 
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instrument makes clear what land is subject thereto.®* The statute also 
provides that a restriction in favor of a public body which is “placed” 
on platted land in any manner may be enforced by such body. Does 
the word “placed” mean placed so as to be enforceable, independent of 
the statute, or does it mean placed in the sense of a mere writing pur- 
porting to place the restrictions on the land? It would appear, in view 
of the practice of the highway commission, that the committee had the 
latter construction in mind. But if the restrictions are not enforceable 
by private parties, would an ex parte writing setting them forth be 
recordable ?** Just what type of record has to be made of such restric- 
tions? The statute is not clear on this point. Since the revision com- 
mittee had in mind the highway commission’s practice of placing re- 
strictions by a writing on the face of the plat, it would appear the safest 
procedure to place the restrictions on the face of the plat in the absence 
of an agreement which is recordable, independent of section 236.293.% 

Other problems concerning section 236.293 involve questions as to 
whether the power purportedly granted to private parties to make 
regulations governing the use of lands, which are enforceable at the 
instance of governmental bodies, constitutes an unconstitutional attempt 
to delegate legislative powers,®° whether the “right,” as distinguished 
from a duty, to enforce a restriction or the right to “waive” a restriction 
constitutes an arbitrary power,®’ whether restrictions naming a munici- 
pality as promisee can be enforced, if they would be considered un- 
reasonable for spot zoning or other reason in a zoning ordinance® and 





Wis. Star. § 236.293 (1955) provides that the public body can enforce a restric- 
tion against anyone who acquires an interest “in the land subject to the restriction.” 

* Wis. Stat. § 235.50 (1955) ; Miller v. Milwaukee Odd Fellows Temple, 206 Wis. 
547, 559, 240 N.W. 193, 198 (1932) which states: 

. . . the restrictions imposed by the zoning ordinance or the laws of the state 

are not incumbrances within the meaning of that term as used in a contract to 

convey real estate. In this respect such restrictions are entirely different than 
the restrictions created by deed or contract. 

*® Cf. Wis. Stat. § 236.04(4)(n) (1953) which provided that plats should show all 
written and printed matter relating thereto. There does not appear to be a similar 
provision in the 1955 act. 

Cf. Schechter Poultry Corporation v. United States, 295 U. S. 495, 537 (1935). 

* Vick Wo v. Hopkins, 118 U. S. 356, 366 (1886) ; National Guernsey Dairy v. 
Dept. of Agriculture and Markets, 232 Wis. 248, 254, 286 N.W. 868, 872 (1939). 
As to the validity of reasonable actions with respect to the subject matter of an 
unreasonable statute, see Wuchter v. Pizzutti, 276 U.S. 13, 24 (1928). 

* Eggebeen v. Sonnenburg, 239 Wis. 213, 220, 1 N.W.2d 84, 87 (1941) ; Annot., 128 
A.L.R. 740 (1940), 149 A.L.R. 292 (1944). See State ex rel. Saveland Holding Corp. 
v. Wieland, 269 Wis. 262, 69 N.W.2d 217 (1955), cert. denied, 350 U. S. 841 (1955). 
Such restrictions can scarcely be called “private” restrictions, but even private re- 
strictions, to be enforceable, must have the same reasonableness as required of ordi- 
nances. See 1948 Wis. L. Rev. 510-512.) 
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whether the building inspector may enforce the restrictions by refusing 
to grant a building permit.® 
Waiver of Monumenting Requirements 

In an attempt to decrease the subdivider’s initial cost the statute 
permits the waiver by an approving body of the statutory requirements 
that the internal boundaries of the plat be staked out or monumented 
if the subdivider executes a surety bond insuring that the monuments 
will be placed in a reasonable time.” Also the director of regional 
planning may waive various monumenting requirements and substitute 
others in cases of unusual difficulty.” 

Dedications 

The provisions on dedications and the effect thereof are substantially 
the same as in the old law.*? When an approved plat is recorded, it is 
deemed that streets and other lands dedicated to the public are accepted 
by the town or municipality involved.** Prior to 1951 streets were not 
considered as accepted until opened and used or formally accepted.” 

Streets are considered as dedicated to the public unless clearly 
marked as private, but on the other hand, no other lands will be con- 
sidered as dedicated to the public use unless they are marked “dedi- 
cated to the public.” 

Provision is made for making donations to private persons and cor- 
porations.**® Presumably it was on the basis of an identical provision 
in the old law that areas were sometimes marked on plats as “utility 
easement” ; but query as to the effectiveness of such a marking if the 
utility or utilities are not named.” It would seem advisable to have 
any grant to a private utility or other person shown on a plat promptly 
accepted by the utility or person involved.”® 
Special Assessments and Taxes 

Just as was the case under the old law, it is necessary that all special 
assessments and taxes be paid and that certificates to that effect be 


“It would seem that the building inspector is not concerned with the enforce- 
ment of said restrictions since the only right to enforce given by Wis. Star. § 236.293 
(1955) is “at law or in equity,” in other words, by court action. 

Wis. Stat. § 236.15(1)(h) (1955). 

™ Wis. Star. § 236.15(1)(g) (1955). 

™ Wis. Stat. § 236.29 (1955); Wis. Stat. §§ 236.12, 236.06(10) (1953). 

™ Wis. Stat. § 236.29(2) (1955). 

“ Wis. Laws 1951, c. 520, § 2. In re Vacation of Plat of Garden City, 221 Wis. 134, 
139, 266 N.W. 202, 204 (1936). 

Wis. Stat. § 236.20(4) (1955). 

Wis. Stat. § 236.29(1) (1955). 

™See 4 Tirrany, Rear Property § 967 (3d ed., 1939), to the effect that if a 
grantee is not named or cannot be determined from the contents of a deed, it is void. 

™ The grant shown on the plat probably is “merely an offer which can be with- 
drawn at any time before acceptance.” Jn re Vacation of Plat of Garden City, 
221 Wis. 134, 139, 266 N.W. 202, 203 (1936). 











May] WISCONSIN’S 1955 PLATTING LAW 397 


endorsed on the plat by the clerk or treasurer of a municipality or town 
involved, and by the treasurer of the county, before the plat is re- 
corded.”® 

The revision committee found that “[o]ne of the most frequently 
mentioned reasons for the evasion of the subdivision law is the increase 
in real estate tax assessments resulting from the platting of the land,”*®° 
and pursuant to the committee’s recommendation, new section 70.325 
was created.*! This section provides that in determining the market 
value of lots in a recorded subdivision the assessor shall take into con- 
sideration the time and expense necessary to market the lots. It appears 
to have been enacted not in an attempt to disrupt the uniformity of 
taxation or to make special exceptions for vacant lots in platted lands, 
but rather to forcibly bring to the attention of assessors the manifold 
problems that a subdivider often has in disposing of his lots.8? It is 
well known that a subdivider usually has to place a low price on his lots 
for his initial sales, and that it is only as the subdivision is built up 
that he is able to increase, from time to time, the amount he may de- 
mand for his lots. 


The Subdivider’s Certificate 


All parties interested should sign the owner’s certificate, including 
holders of marital rights, mortgages, land contracts, vendor’s and other 
liens.** The signature should be witnessed by two witnesses, acknowl- 
edged and sealed.** The certificate must contain a statement as to the 
names of the governing bodies required to approve and should be exe- 
cuted prior to submission of the plat to the various governing bodies 
required to approve the same.*° Once a plat has been approved, the 





” Wis. Strat. § 236.21(3) (1955) ; Wis. Stat. § 236.055 (1953). 

* 4 Wis. Lecis. Councit 1955 Rep’r 22. 

™ Wis. Laws 1955, c. 570, § 2. 

* Cf. Wis. Stat. § 70.32(1) (1955) which sets forth various factors that the 
assessors should consider. The ultimate figure he should arrive at is the fair market 
value of the lots, as distinguished by their intrinsic worth. State ex rel. New Lisbon 
State Bank v. New Lisbon, 260 Wis. 607, 611, 51 N.W.2d 509, 511 (1952). 

* Wis. Stat. § 236.21(2)(a) (1955). As originally contained in Bill 20S (Wis. 
1955), said section provided that the owner’s certificate shall be signed “by the owner, 
his wife, and all persons holding an interest in fee of record or by being in possession 
and, if the land is mortgaged, by the mortgagee of record. These signatures should 
be acknowledged in accordance with s. 235.19.” Amend. 2S to Bill 20S struck out 
the above provision, providing in lieu thereof that the certification shall “be exe- 
cuted as a conveyance is executed.” However, subparagraph (b) of Wis. Srat. 
§ 236.21(2) (1955) was not altered and it provides that the governing body may 
require evidence of title showing that “all parties in interest” have signed the owner’s 
certificate. 

“ Wis. Stat. § 236.21(2) (a) (1955). 

* Ibid. One of the things an approving body has to check is as to whether the 
plat has been signed by all interested parties. Wis. Stat. § 236.21(2)(b) (1955). 
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owner is under an obligation to record it within thirty days after the 
last approval and within six months after the first approval.** If not 
recorded within such time, it cannot be recorded, and the subdivider 
is subject to penalty.** 


Corrections 

Section 236.295 of the new act facilitates the correction of recorded 
plats. It provides for recordation of an affidavit, approved by the gov- 
erning body of the municipality or town where the land is located, to 
correct various survey details. It also provides for ratification of the 
plat by a separate instrument, presumably by persons who did not 
originally join in the plat or whose signatures were not duly witnessed, 
sealed or acknowledged. No provision is made for the approval of 
such ratifieation.** 


Early Sales 

An attempt has been made to give the subdivider a chance to begin 
development of his plat while waiting for the various required approv- 
als. After either a preliminary or final plat has been filed with 
the town or municipality in which the subdivision lies, a contract to 
convey may be made if the contract states on its face that it is contin- 
gent upon the approval of the final plat and will be void if such plat is 
not approved.®® Presumably, such a contract may be recorded and the 
description used may be either by metes and bounds or by reference to 
the unrecorded plat.® 


Vacation or Alteration of Plat 

It is still possible to vacate all or part of a plat including all or part 
of a street or other lands merely dedicated to but not accepted by the 
public.** Vacation of alleys to the rear of lots facing on county trunk 
and state trunk highways is limited.®* Under certain circumstances 





In order that approval constitute an acceptance of an offer to dedicate, the offer 
should be made first in order that there be something to accept. See Wis. Srar. 
§ 236.29(2) (1955). 

Wis. Stat. §§ 236.25(1),(2) (b) (1955). 

* Wis. Srat. §§ 236.30, 236.31(2) (1955). 

*§ Query as to whether the pre-1951 law applies to dedications made by such ratifi- 
cations. Wis. Laws 1955, c. 570, § 2. Jn re Vacation of Plat of Garden City, 221 Wis. 
134, 266 N.W. 202 (1936). See also note 112 infra. 

® Wis. Stat. § 236.31(1) (1955). 

® Cases cited note 17 supra. 

™ Wis. Stat. §§ 236.40, 236.42(1) (1955) ; Im re Vacation of Plat of Garden City, 
221 Wis. 134, 266 N.W. 202 (1936) ; In re Vacating Plat of Chiwaukee, 254 Wis. 273, 
36 N.W.2d 61 (1948). Since 1951 approval of a plat constitutes acceptance of the 
lands dedicated to the public. 

* Wis. Stat. § 236.42(1)(a) (1955). 
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it is possible to vacate a portion of a plat in a street dedicated to and 
accepted by the public if the plat is over forty years old, and also 
possible to vacate lands platted as public squares prior to January 1, 
1853.% 

An owner of any lot in a recorded plat of a “subdivision,” including 
the county board, may apply for vacation of any portion thereof per- 
mitted to be vacated by the statutes.°* The new act carries over the 
old provision for posted and public notice and personal notice on the 
municipality where located, and also requires notice to the county in 
Milwaukee county.® In addition it requires mailed notice to the 
owners of lots in the plat in the part of the subdivision proposed to be 
vacated.*¢ 

The new act clarifies the power of the court to alter a plat.®" It is 
worthy of note that there is no prohibition against altering alleys to the 
rear of lots fronting on county or state trunk highways, nor is there 
any prohibition against the alteration of streets or other land dedicated 
to and accepted by the public.®® So relocation or alteration of a street 
may be the way out for a platter who has made a mistake in his original 
layout.®® Of course, the consent of all persons who own land over 
which the altered street is to run, and the consent of all persons who 
would be cut off from access to the street should be obtained. 

Any alteration or vacation of the plat does not affect any restriction 
or private easement in the streets or any other property right. 


In Case a Recorded Plat Is Desired but Not Required 


We have discussed at length some of the problems of the subdivider 
where platting is required. However, in many cases a land divider who 





* Wis. Strat. § 236.43 (1955). 

* Wis. Stat. § 236.40 (1955). As a general rule neither the consent of the munici- 
pality nor of all owners is necessary. See cases cited note 91 supra. See also Wis. 
Srat. § 281.04 (1955) as to necessity of filing a lis pendens. See note 112 infra. 

* Wis. Sat. § 236.41 (1955). 

" Ibid. This raises the old question of who is an “owner” and the effect on a 
vacating order if one “owner” is not given notice. 

* Wis. Stat. §§ 236.40, 236.42 (1955). Query as to whether the discretionary 
power of altering and vacating plats can be given to courts. See Im re Incorporation 
of Village of North Milwaukee, 93 Wis. 616, 67 N.W. 1033 (1896). 

* Wis. Stat. § 236.41(1) (a) (b) (1955). 

See Miller Investment Co. v. City of Milwaukee, 209 Wis. 517, 244 N.W. 753 
(1932). Although it may be in a different location, streets or highways have to 
constitute the same route of travel. Zbid. Although there is no prohibition as to 
alteration of parks, it would seem that to qualify as an alteration as distinguished 
from a vacation, the park would have to be substantially the same after the 
alteration. 

Wis. Stat. § 236.42(2) (1955). See cases cited note 91 supra, and also In re 
Henry S. Cooper, Inc., 240 Wis. 377, 2 N.W.2d 866 (1942). 
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is not required to plat prefers to divide his land by a recorded plat, 
rather than use metes and bounds descriptions in his conveyances or 
possibly use an unrecorded plat. 

While section 236.03(1) requires that a “subdivision” be surveyed 
and a plat approved and recorded as required by chapter 236, it also 
provides that any other division of land may be “surveyed and a plat?” 
thereof approved and recorded as required by this chapter.” A plat 
of a land division other than a subdivision need not be submitted for 
approval to any governing body or other agency,’ but the plat 
should be surveyed, monumented and mapped in accordance with 
section 236.15 and section 236.20. Such a plat need not contain a 
certificate as to taxes and special assessments,’® but must contain a 
surveyor’s and owner’s certificate.°* The surveyor’s certificate must 





* As to the definition of a subdivision see Wis. Stat. §§ 236.02(4)(7) (1955). 
See note 10 supra. 

* Note the problem as to terms: A plat is defined as a map of a subdivision. 
Wis. Star. § 236.02(4) (1955). 

* Wis. Stat. § 236.25(2)(c)(d) (1955) provides that to be recorded a plat must 
show the certificates, affidavits and approvals “required” by §§ 236.10, 236.11(2), 
236.12(4) and 236.21. Section 236.03(1) provides for approval and recording of 
plats as “required by this chapter.” Section 236.10 which relates to approvals 
applies only to “subdivisions” which are defined by § 236.02(7). Sections 236.11 
and 236.12 relate only to plats which are submitted for approval and therefore do not 
apply when the plat is not so submitted. Section 236.21 relates to surveyors’ and 
owners’ certificates, and certificates as to taxes and special assessments. The 1955 act 
differs materially from the prior law in that Wis. Stat. § 236.06 (1953) provided 
that “no plat” shall be recorded unless it is approved, and in that Wis. Strat. 
§$§ 236.03(1)(2)(3) and 236.13 (1953) required any “land division” to be monu- 
mented. 

*“ There is no direct requirement that a plat of a land division other than a sub- 
division be surveyed and monumented. Wis. Stat. §§ 236.15, 236.32(1) (1955). 
Nor is there any direct requirement that the map of a land division other than a 
subdivision be prepared in any particular fashion. Wis. Stat. § 236.20 (1955). 
However, any plat that is recorded, whether of a subdivision or not, has to have a 
surveyor’s certificate. Wis. STAT. § 236.21(1) (1955). Such certificate must state 
that the surveyor “has fully complied with the provisions of this chapter in survey- 
ing, dividing and mapping the land.” Wis. Stat. § 236.21(1)(d) (1955). Such 
certificate seems to presuppose the existence of a survey and a map made in accord- 
ance with the provisions of chapter 236 on survey and maps. The only provisions 
are those set forth in §§ 236.15 and 236.20. On the other hand, the argument can be 
made that the surveyor has “complied” with the statutes by mapping and surveying 
the platting however he desires because the sections on surveying (236.15) and 
mapping (236.20) apply only to “subdivisions” and “subdivided land.” But, regard- 
less of what may be the correct construction of the statutes in this respect, it would 
seem good practice to follow the statutory provisions for surveying and mapping 
subdivisions whenever any type of land division is platted. In the event that a 
land division is governed by an ordinance enacted under § 236.45, the surveyor 
would have to comply only with the monumenting requirements and the mapping 
requirements set forth in the ordinance. Wis. Strat. § 2 236.45(2) (a) (1955). 

“® Wis. Stat. § 236.21(3) (1955) in providing for a certificate as to taxes and 
special assessments relates only to “subdivisions.” See however the first sentence in 
Wis. Star. § 236.21 (1955) which relates to “a final plat,” and observe the problem 
as to terms referred to in note 102 supra. 

#8 Wis. Stat. § 236.21(1)(2) (1955). 
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contain a clear and accurate description of the lands platted and a state- 
ment as to who directed him to prepare the plat.1°* The owner’s certifi- 
cate should state that no governing body is required to approve the 
plat.1°S 

When such a plat is recorded, the general provisions on dedication 
apply ;1°° but if the plat is not approved, the dedications to the public 
are not accepted until there is some affirmative act of acceptance taken 
by the town or the municipality involved.“° Restrictions may be placed 
on such platted land in favor of a public body pursuant to section 
236.293,141 even though that body does not have the power to dis- 
approve or object to the plat. 

There is a serious question as to whether such a plat may be vacated 
or altered.41? Such a plat would be subject to the regulations of a 
county, city, village or town enacted under section 236.45, as well as 
ordinances and statutes applying to metes and bounds conveyances in 
general.148 


FROM THE VIEWPOINT OF THE PLANNING BopIEs 


Extra Powers Given to Local Bodies 


From the viewpoint of the planner, section 236.45 probably is the 
most significant section in the new act. It is derived from old section 
236.143 which originally appeared in 1951.14 This section has a very 
broad purpose clause including, among others, the purpose “. . . to 
prevent the overcrowding of land; to avoid undue concentration of 
population ; to facilitate adequate provision for transportation, water, 
sewerage, schools, parks, playgrounds, and other public require- 
ments; ...” The regulations under the new section are to be made 
with the view to “. . . providing the best possible environment for 
human habitation.”215 The powers granted by the section are given 
to cities, villages, towns and counties, which have planning agencies.""¢ 





*8 Wis. Stat. § 236.21(2)(a) (1955). 

* Wis. Stat. § 236.29(1) (1955). Note that this section refers to “any plat.” 
A plat is defined as a map of a subdivision by Wis. Start. - 236.02(4) (1955) “unless 
the context or subject matter clearly requires otherwise: “2 


** Wis. STAT. 236.21(1) (a) (b)(c) (1955). 


% Wis. Stat. § 236.29(2) (1955). 
™ Wis. Stat. § 236.293 (1955). See p. 393 supra. 
“8 Wis. StaT. § 236.40 (1955) relates only to vacation of plats of “subdivisions.” 


Wis. Star. § 236.02(7) (1955). Cf. Wis. Strat. § 236.17 (1953) which provides for 
vacation of “any recorded plat of land.” 

43 See pp. 386-388 supra, and text immediately following. 

4 Wis. Laws 1951, c. 526, and Wis. Laws 1953, c. 232. 

** None of the purposes enumerated seem to come within the rule of State ex rel. 
Saveland Holding Corp. v. Wieland, 269 Wis. 262, 69 N.W.2d 217 (1955). 

™® Wis. Stat. §§ 236.45(2), 236.02(1) (8), 62 23(1), 61.35 (1955). 
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Each of said governmental agencies may adopt ordinances governing 
the division of land which contain regulations more restrictive than 
the provisions of chapter 236.1%7 Such regulations may relate to the 
divisions creating parcels in excess of one and one-half acres in size 
and divisions creating less than five parcels. Requirements as to monu- 
menting and the preparation of maps or plats which are different from 
those set forth in chapter 236 may be adopted, provision being made 
for the recordation of such maps or plats in the office of the register 
of deeds.™4* Division of land in certain areas may be prohibitive en- 
tirely.1” 

A municipality may require that each land divider dedicate, in 
addition to streets, a reasonable percentage of his land for public pur- 
poses, or perhaps convey a portion of the land to the municipality 
with the idea that it would be sold by the municipality and the proceeds 
turned into a general fund for the acquisition of public property, such 
as park property, for example.*”° 

A city of the second or third class outside of Milwaukee county 
may regulate the division of land in unincorporated areas within three 
miles of its limits, and a city of the fourth class or a village may so 
regulate such division of land in unincorporated areas within one and 
one-half miles of its limits.1** In some cases, there may be two or more 
cities or villages exercising authority over the same unincorporated 
area.'** Insofar as any regulations relate to plats required to be 
approved and recorded under chapter 236, the most restrictive require- 
ments apply.1* The same rule would probably apply to other divisions 
regulated under section 236.45. If there is direct conflict, it would seem 
to have to be resolved by the agreement of the municipalities'** unless 
the action of either or both is deemed arbitrary.1*° Another view might 
be that if two agencies having equal authority over the same matter 
make rules directly in conflict, the rules are of no force and effect.’*® 

An interesting feature of section 236.45 is that the powers granted 
to county boards are county-wide and apply equally to land within 
incorporated areas as well as without such areas. Thus there is oppor- 





™? Wis. Stat. § 236.45(2) (1955). 
U8 Ibid. 
™° Ibid. 
° Wis. Star. §§ 27.08(2)(b)(c), 27.13 (1955). Melli, Subdivision Control in 
Wisconsin, 1953 Wis. L. Rev. 389, 398-399, 424. 
™ Ws. Stat. § 236.45(3) (1955). 
™ Wis. Stat. §§ 236.45(3), 236.02(2) (1955). 
Wis. Stat. § 236.13(4) (1955). 
4 Wis. STAT. ; 66.30 (1955). Cf. § 236.10(4) (1955). 
Wis. Stat. § 236.13(5) (1955). 


a 


® 82 C.JS., Statutes § 68d (1953). 
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tunity for enactment of uniform basic regulations which apply to a 
wide area and which may be of substantial significance in a heavily 
populated county. Although a county might not be able to disapprove 
of or object to a plat under sections 236.10 and 236.12, there is nothing 
to prevent a requirement in an ordinance under section 236.45 that 
plats be submitted for approval on penalty of a forfeiture.1*” It is also 
to be noted that on the face of the statute powers of a town are not 
limited to the unincorporated area of a town. Query, was it intended 
to permit town ordinances under 236.45 to apply to incorporated vil- 
lages and cities contained within the limits of the town ??*8 

Counties having a planning agency are also granted broad planning 
powers with respect to streets and highways, which generally speaking 
apply only in unincorported areas outside of the plat approval juris- 
diction of various municipalities, and are enforceable by the duty of 
the county to approve a plat in such areas.’*° In Milwaukee county, 
the powers apply to all unincorporated areas. 

As discussed above at page 393, provision has been made for re- 
quirement by a public body of restrictions on platted land. Such 
restrictions should coniorm to the purposes set forth in section 236.01 
and should be specifically required by rules or ordinances duly adopted 
by the body involved.**° A town or municipality may find it desirable 
to provide by ordinance that a plat cannot be approved if use of the 
lots is restricted other than in a certain way.'*} 

Misceilaneous Comments as to Power 
to Disapprove or Object 

If it once were, it is no longer possible for a governing body to make 
up requirements for each new plat submitted. It can require only that 
the plat conform to its duly adopted ordinances, plans and rules.1%? 
Three possible exceptions to this statement relate to public improve- 
ments,!** internal monumenting™* and the furnishing of evidence of 
title.1* 





*T Wis. Stat. § 236.31(2) (1955). See also Wis. Stat. § 236.13(1) (1955) which 
may be construed as requiring any approving body to ascertain whether the plat 
complies with any applicable ordinance whether or not enacted by that body. 

8 Cf. Wis. Star. § 60.74(1)(a)4. (1955) which limits town official maps to areas 
outside the limits of incorporated villages and cities. 

°° Wis. Stat. §§ 236.46, 236.10(1) (b) (c) (d), 236.13(1)(c) (1955). 

™ See note 59 supra. 

™ Tt is well known that restrictions may hamper the orderly development of a 
community just as lack of proper zoning or restrictions may allow a disorderly 
development. 

™ Wis. Stat. § 236.13(1)(3) (1955). See p. 391 supra. 

8 Wis. Stat. § 236.13(2) (1955). 

™ Wis. Stat. § 236.15(1)(h) (1955). 

5 Wis. Stat. § 236.21(2)(b) (1955). 
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Thus, generally speaking the act of approving is strictly adminis- 
trative in character and involves very little, if any, discretion. The 
statute makes it possible, in some measure at least, for an approving or 
objecting body to relieve itself of this administrative work and delegate 
its examining authority to a planning committee or commission.'** 
In addition, the director of regional planning of the state board of 
health or the state highway commission may delegate to local officers 
their authority for examining plats for compliance with the statutes 
and their rules.4*7 Where two or more approving authorities exercise 
jurisdiction over the same area, the administrative act of approving 
plats for all bodies concerned can be vested by agreement in one 
agency.188 Also, it would seem that such authorities may agree upon 
a joint plan for developing such area.1*® 

A municipal or town governing body cannot, however, delegate the 
power to approve a plat dedicating streets or other lands which it has 
the duty to maintain.1*° But such municipality does not have any dis- 
cretion to refuse approval of a plat merely because it dedicates streets 
or parks or other land that the municipality does not want to accept.™*! 

The provision in section 236.29(2) which makes approval of a plat 
by a town or municipality an acceptance of land dedicated by the plat 
may operate as a hardship. Such a provision may have worked out 
satisfactorily under the old law, under which municipalities exercised 
a discretion in approving plats; but will it work out satisfactorily in 
the framework of the new act? Query, does not a city, as soon as it 
accepts the streets of a plat, have an absolute liability for any injuries 
caused by the failure of the city to construct sufficient roads in those 
streets 7142 

Some municipalities may not care to be bothered with approval of 
plats in their so-called extraterritorial plat approval jurisdictions. If 
so, such a municipality may waive its rights by filing a resolution to 





* Wis. Stat. § 236.10(3) (1955). 

*" Wis. Stat. § 236.12(2)(a) (1955). 

#8 Wis. Stat. § 236.10(4) (1955). 

™ Wis. Stat. § 66.30 (1955). 

Wis. Stat. § 236.10(3) (1955). 

* Wis. Stat. § 236.13(3) (1955). Perhaps the problem could be solved by pro- 
viding in an ordinance under § 236.45 that no plat shall dedicate any land other than 
that shown on master plans or official maps. 

Wis. Stat. § 81.15 (1955); Morley v. Reedsburg, 211 Wis. 504, 511, 248 N.W. 
431, 434 (1933). In lieu of the provisions in Wis. Stat. § 236.13(3) (1955) the legis- 
lature might well provide that upon approval and recording of a plat the dedications 
to the public shown thereon shall constitute a perpetual offer to dedicate, irrevocable 
except pursuant to Wis. Stat. §§ 236.40 to 236.44 (1955) or pursuant to any other 
procedure prescribed by statute from time to time. The statute might also provide 
that dedications to private persons or bodies shown in the plat are offers irrevocable 
for a limited period of time. See note 78 supra. 
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that effect with the register of deeds.‘** A rescinding resolution may 
likewise be filed at any time.*** 


FroM THE VIEWPOINT OF THE TITLE ATTORNEY 


The new act may be characterized as a boon to the title examiner. 

It almost goes without saying that conveyances “may” be made by 
reference to a duly recorded plat and to the lot and block number 
thereof.**° Hence, it is not required that land in a platted subdivision 
be so described and a metes and bounds description is still permis- 
sible.‘** Compare the provision on assessor’s plats which requires that 
the land therein be described by reference to the plat.147 Even when a 
plat is vacated, it is still proper to convey by reference to the plat,** 
and a conveyance by lot and block number will carry along with it any 
land in a vacated street or alley abutting on such lot and belonging to 
the grantor.1** 

Under the old law if a person purchased land in a subdivision which 
was required to be platted and recorded, and the plat was not duly 
made, approved and recorded, he and each of his successors in interest 
were guilty of a misdemeanor when he sold the land. Each contract 
of sale of such land, made by such a purchaser and his successors 
was voidable within a year after the contract date.*! These pro- 
visions placed an onerous burden upon a title examiner of making a 
thorough check of a plat. The new act places its penalty only on the 
subdivider or his agent.**? Certain contracts or conveyances to which 
a subdivider or his agent is a party are voidable by the buyer, but no 
other contract is made voidable by the statute.1** 

A plat not approved or not recorded within the time required had no 
validity whatever according to a provision of the old law.*** Of course, 
this provision raised questions as to the proper dedication of lands for 
street and other purposes.*° Under the new act, land purportedly 





“8 Wis. Stat. § 236.10(5) (1955). 

“4 Ibid. 

**® Wis. Stat. § 236.28 (1955). 

“8 Ibid. 

“Wis. Stat. § 70.27(3) (1955). 

*® Cases cited note 17 supra. 

“° Wis. STat. ; 236.28 (1955). 

™ Wis. Stat. § 236.16(2) (3) (4) (1953). 

™ Ibid, 

Wis. Stat. §§ 236.30, 236.31(1)(3) (1955). 

*8 Wis. Stat. § 236.31(3) (1955). This section allows rescission within a year if 
the conveyance or contract is made by a subdivider or his agent who knows the final 
plat has not been duly recorded. It also provides for rescission if the contract or 
conveyance involves a plat which is not entitled to be recorded. 

™ Wis. Stat. § 236.06(3) (1953). 

** University of Our Lady of the Sacred Heart v. Watertown, 150 Wis. 505, 
137 N.W. 754 (1912). 
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donated or dedicated in a plat actually recorded which is not entitled 
to be recorded is deemed to be so donated or dedicated.** However, 
such donations or dedications are not considered automatically accepted 
by the public, as in the case of regularly platted land ; and the pre-1951 
law with respect to dedications in platted land will apply.?*" 

No change was made with respect to the type of title conveyed by 
dedications of streets and other lands to the public.** Although the 
same language is used with respect to streets as in the case of other 
public lands, only an easement is given in the case of streets, while the 
entire fee simple title is given in trust in the case of public squares, 
for example.'*® 

The title examiner is cautioned with respect to the restrictions in 
favor of a public body under section 236.293. Such restrictions may 
be considered in the nature of governmental regulations and therefore 
not a defect in the title.4®° Special provision should be made with 
respect thereto in offers to purchase and contracts of sale. 

If a plat has been recorded prior to July 1, 1956 without compliance 
with an applicable statute “regulating” platting, such plat is neverthe- 
less deemed to be valid.**' However, any purported dedication con- 
tained in such plat can be set aside by an action commenced prior to 
July 1, 1958.1°? The act does not attempt to validate dedications pur- 
portedly made by a person not having full title to the property.1® 

The title examiner should take note that prior to December 31, 1956, 
a plat may be approved and recorded in compliance with either the new 
act or the 1953 platting chapter.’ 

If the land is in an area subject to an ordinance under section 236.45, 
or other local ordinance affecting the division of land, the title examiner 
should ascertain whether purchasers are subject to any forfeitures or 


penalties.1© 





* Wis. Stat. § 236.29(2) (1955). See note 78 supra. 

8 Wis. Stat. § 236.29(1) (1955); Wis. Stat. § 236.12 (1953). 
, ™ Thorndike v. Milwaukee Auditorium Co., 143 Wis. 1, 15-16, 126 N.W. 881, 886 

1910). 

*” See note 64 supra. 

** Wis. Stat. § 236.50(2) (1955). 

Ibid. Such a dedication would not be considered as automatically accepted. 
Wis. Star. § 236.29(2) (1955) and see note 78 supra. 

“The statute merely relates to noncompliance with statutes “regulating” platting. 
Wis. Stat. § 236.50(2) (1955). 

™ Cf. Wis. Stat. § 236.50(1) (a) (1955) which uses the December 31, 1956, date 
with Wis. Laws 1955, c. 570, § 5, which uses the date of October 1, 1956. The 
December 31 date was inserted by Amend. 2S to Bill 20S (Wis. 1955). 

*° See Wis. Strat. § 236.31(2) (1955) and p. 403 supra. 


* Wis. STAT. ( 236.25(3) (1955). 








New Law On Administrative Rule Making 


Orrin L. HEtstap* 


In 1943 Wisconsin became one of the first states to adopt a pro- 
cedure act applicable to virtually all administrative activities at the 
state level of governmert.1 The 1943 act gave primary attention to 
procedure in contested cases and judicial review of administrative 
decisions, with only a few brief provisions devoted to procedure in 
rule making. Another milestone in the development of administrative 
procedure in Wisconsin was reached with the enactment of Chapter 
221, Laws of 1955. The 1955 law is devoted primarily to prescribing 
the procedure to be followed in rule making and in judicial review of 
rules and to establishing an adequate publication system for the rules 
adopted by the state’s administrative agencies. The two acts therefore 
complement one another and together form a comprehensive adminis- 
trative procedure law governing most phases of state administrative 
activity affecting the public. 

The legislative background of the 1955 law has been treated in a 
previous issue of the Review and will not be discussed further at this 
point.? The primary purpose of this article is to describe the 1955 law 
with emphasis upon those aspects which are of particular interest to 
the members of the bar. The pre-1955 law necessarily will be discussed 
briefly as a frame of reference for analysis of the 1955 law. 

The provisions of the 1955 law can be divided in accordance with 
their principal purposes into three major categories: (1) provisions 
designed to provide publicity for administrative rules; (2) provisions 





* Research Associate, Wisconsin Legislative Council. 

+ Wis. Laws 1943, c. 375. For a history of the preparation and enactment of this 
act and a discussion of its major features, see Hoyt, The Wisconsin Administrative 
Procedure Act, 1944 Wis. L. Rev. 214. 

?See Helstad & Sachse, A Study of Administrative Rule Making in Wisconsin, 
1954 Wis. L. Rev. 368. Much of the factual information upon which the provisions 
of the new law are based is contained in 2 Wis. Lecits. Counci 1955 Rep’r, Part II. 
This includes an introductory chapter tracing the development of the administrative 
process and discussing briefly the reasons for its development as well as the growth 
of dissatisfaction and movement for reform. The Wisconsin situation is emphasized. 
Another chapter describes the practice of Wisconsin agencies relative to rule making 
prior to the enactment of the new law. Appendices contain, among other things, 
the relevant laws of other states. Footnote references to this report will be made 
from time to time in this article. Copies of the report were distributed to various 
libraries in the state but anyone interested in this background material may obtain 
a copy of the report free while the supply lasts. Write to Wisconsin Legislative 
Council, State Capitol, Madison. 
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designed to provide opportunity for public participation in rule mak- 
ing ; and (3) provisions designed to provide for and govern review of 
rules. They will be discussed in that order in this article. 


PuBLIciITy FOR ADMINISTRATIVE RULES 


The importance to the lawyer of being able to find the law without 
undue difficulty and of being able to rely upon what he finds needs no 
comment. The lack of adequate and systematic publication of adminis- 
trative rules often has been alleged to be the most serious defect in the 
administrative process.* Unfortunately, this allegation more often than 
not has been justified. The volume of administrative rules approaches 
that of the statutory law. Many rules have the same effect as a stat- 
ute.® Rule changes, unlike law making by the state legislatures, are not 
limited to any specific period but may and do occur at any time.’ 
In spite of this, publication systems have been nonexistent or have 
failed to meet the standard of reliability, flexibility and convenience to 
the user which a good rules publication system should have.® 

As early as 1929 an attempt was made in Wisconsin to enact general 
legislation providing for the publication of rules but it was not until 
ten years later that a publication system was established.® Wisconsin 
Administrative Orders, better known as the Red Book, was published 
biennially from 1940 to 1950. It never purported to be a complete 
codification of all administrative rules, however, and no attempt was 
made to keep the publication current between biennial compilations. 





*See, for example, Griswold, Government in Ignorance of the Law—A Plea for 
Better Publication of Executive Legislation, 48 Harv. L. Rev. 198 (1934); Witte, 
A Break for the Citizen, 9 Strate Gov’r. 73 (1936); Moreland, State Administrative 
Rules and Regulations, 21 Micu, St. B. J. 22 (1942) ; Schwartz, An Administrative 
Procedure Act for New York, 24 N.Y.U.L.Q. Rev. 55, 61 (1949). 

*The federal register system was not established until 1935. 49 Stat. 500 (1935), 
44 US.C. §§ 301-314 (1952). State publication systems are of more recent origin. 
Almost half of the states still have no general administrative procedure legislation 

pertaining to the publication of administrative rules. For a compilation of state 
legislation on this subject, see 2 Wis. Lects. Counc 1955 Rep’r, Part II, app. V-A. 

°A rough estimate of the volume of rules in print in one form or another in Wis- 
consin in 1954 was 2,500 pages. 2 Wis. Lecits. Councm 1955 Rep’t, Part II, app. 
V-C. 

® See, e.g., Wis. Stat. §§ 23.09(11) and 140.05(3) (1955) imposing criminal penal- 
ties for violation of the rules of the conservation commission and state board of 
health, respectively. 

"See 2 Wis. Lecis. Councm 1955 Rep’t, Part II, app. V-D for a summary of the 
rule changes which occurred in Wisconsin ‘during a two-year period. 

* See note 4 supra. 

* Bill 406S (Wis. 1929) provided for the publication of the rules of fifteen major 
state agencies in the official state paper, the rules to become effective twenty days 
after such publication. The bill did not pass. Wis. Laws 1939, c. 428 established the 
Red Book system of rules publication. 
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The Red Book was valuable primarily as a checklist or starting point. 
The user had to contact the agency or the secretary of state to deter- 
mine whether any of the rules contained in the Red Book had been 
changed or superseded since its publication. A 1951 amendment to the 
law brought an end to the publication of the Red Book by requiring 
each agency to publish its own rules.'° Some semblance of a system was 
achieved again in 1953 under a revision of the law requiring the form 
and numbering of the rules published by the several agencies to be 
approved by the revisor of statutes prior to publication and by requir- 
ing the page size and the size and style of print to be uniform so that 
the various pamphlets when assembled might form a single adminis- 
trative code." The 1953 law failed to provide adequate means of keep- 
ing the rules current.1* Otherwise, it was a step in the direction of 
desired uniformity and provided the base upon which the publication 
provisions of the 1955 law are constructed. 

The rules publication system prescribed by the 1955 law consists 
primarily of two parts—the administrative code and the monthly ad- 
ministrative register. The administrative code, when complete, will be 
a compilation of all published administrative rules of general interest 
in effect at any given time just as the Wisconsin Statutes is a compila- 
tion of all current laws of general interest which have been enacted by 
the legislature. The monthly administrative register will consist princi- 
pally of all rule changes made since the preceding issue of the register 
was published and therefore can be likened to the Wisconsin Session 
Laws. 

The Administrative Code 


The new law provides for the compilation of all current rules and 
publication of those rules in loose-leaf form, such compilation to be 
known as the Wisconsin Administrative Code.* The revisor of stat- 
utes is charged with the supervision of the compilation of the rules and 
with preparation of copy for the printer. The size and style of type 
used for printing the rules will be uniform throughout the code. Pages 
will be hole-punched for insertion in loose-leaf binders. Movable post 
binders with flexible plastic covers having the words “Wisconsin Ad- 
ministrative Code” stamped on them may be purchased from the re- 
visor of statutes. All the rules probably will not be compiled and 





* Wis. Laws 1951, c. 717. 

* Wis. Laws 1953, c. 276. 

“ The 1953 law merely provided that each agency should keep its rules current by 
printing rule changes as inserts or supplements to the original pamphlet or in any 
oo convenient for users. See Wis. Laws 1953, c. 276; Wis. STAT. § 35.93(6) 

1953). 
* Wis. Laws 1955, c. 221, § 10; Wis. Stat. § 35.93 (1955). 
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printed in the new form until January 1957 but some of them were 
ready in January 1956. The entire set of rules may be purchased from 
the revisor of statutes. The revisor also is authorized to sell parts of 
the code to persons who do not desire to purchase the entire set.** 
When 30 or 40 independent agencies file or publish their rules with- 
out specific direction as to the form and manner in which such rules 
should be prepared, great diversity in form and style results. There 
has been little or no uniformity in style of drafting. Rules often have 
been set forth in long and unwieldy paragraphs. Many rules have not 
been numbered. Findings of fact, excerpts from statutes and other 
extraneous materials have been included in rules without labeling or 
otherwise separating such materials from the rules.*> The new law 
utilizes two different methods to overcome this tendency toward diver- 
sity. In the first place, it incorporates and makes somewhat more speci- 
fic a feature of the 1953 law which gave the revisor of statutes general 
supervisory authority over the form and numbering of rules.** The 
revisor is authorized to change the title and numbering of any rule in 
order to preserve uniformity in the code. He may edit notes or other 
extraneous materials which agencies desire to append to their rules or 
he may refuse to publish them if he feels that they do not add appreci- 
ably to an understanding of the rules.** In the second place, the new 
law prescribes certain basic rules of drafting to be followed. To avoid 
unduly lengthy rules which are difficult to read, understand and amend, 
the law provides that rules should be divided into subsections and para- 
graphs.'* The same type of numbering system is to be used for sec- 
tions, subsections and paragraphs of the administrative code as is used 
for sections, subsections and paragraphs of the statutes.1® The new law 
contains an admonition that rules should not unnecessarily repeat statu- 
tory language and that notes and other explanatory materials should 
be kept separate from the rules.”° It provides that, upon request there- 





** A loose-leaf system is of course completely flexible and theoretically a single page 
could be sold to a person interested only in a single rule. However, a point is reached 
where distribution and upkeep no longer can be handled economically. Present plans 
of the revisor are to accept orders for part of the code only if the purchaser is willing 
to purchase all the rules of the agency in which he is interested. An exception will be 
made in the case of the board of health and the industrial commission because of the 
great bulk of those agencies’ rules. For details, write to the Revisor of Statutes, State 
Capitol, Madison. 

* The rules which have been filed in the office of the Wisconsin secretary of state 
prior to 1955 will amply support these statements. 

** Wis. Laws 1955, c. 221, § 13; Wis. Star. § 227.024(7) (1955). 

* Wis. Laws 1955, c. 221, § 13; Wis. Strat. § 227.024(6) (1955). 
ry is. Laws 1955, c. 221, § 13; Wxs. Stat. § 227.024(4) (1955). 


* Wis. Laws 1955, c. 221, § 13; Wis. Star. § 227.024(5), (6) (1955). 
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for, the revisor of statutes shall assist an agency with the form and 
mechanics of its rule drafting.** All these provisions are designed to 
make the rules easy to find, read and understand. In addition, the 
revisor is directed to prepare and publish annually a table of contents 
and an index for the administrative code.?” 

As indicated previously, an interested person may purchase the 
administrative code or a part thereof from the revisor of statutes. 
The new law also provides for a certain amount of free distribution. 
The system of free distribution is designed to secure as wide and usable 
a distribution as possible without unnecessary duplication and expense. 
Approximately 150 copies will go to libraries throughout the state— 
including two copies to the Milwaukee county law library, one copy 
to the county law library of each of the other counties and one copy 
to each public library which has been designated pursuant to law as a 
depository for state documents. 


The Monthly Administrative Register 


The administrative code described so far differs from the code pub- 
lished under the 1953 law primarily in that it is loose-leaf rather than 
in the form of bound pamphlets. The really novel feature of the new 
publication system is the monthly administrative register. The princi- 
pal defect of prior rules publication systems in Wisconsin has been the 
failure to provide adequate means whereby the user might keep abreast 
of changes in the rules. The monthly register is designed to remedy 
that defect. As in the past, an agency adopting, amending or repealing 
a rule will be required to file that rule change with the secretary of state 
and revisor of statutes.** Once each month the revisor will collect such 
rule changes and cause them to be republished in the form of replace- 
ment pages for the code.” This means that whenever a rule is changed, 
the entire page on which the change appears plus the reverse side of 
the page will be reprinted even though the change may involve only 
one word. A major part of the monthly register will consist of these 
replacement pages. A subscriber to the register then will remove from 
his code the old page and insert the replacement page. If he does this 
promptly upon receiving the register, he will always have a set of rules 
which is up to date. Instructions for removing old pages and inserting 





™ Wis. Laws, 1955, c. 221, § 13; Wis. Stat. § 227.024(8) (1955). Note that the 
revisor does not have any control over the substance of a rule. 

™ Wis. Laws 1955, c. 221, § 10; Wis. Stat. § 35.93(9) (1955). 

* Wis. Laws 1955, c. 221, § 10; Wis. Stat. § 35.93(6) (1955). 

* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.023 (1955). 

* Wis. Laws 1955, c. 221, § 10; Wis. Stat. § 35.93(3) (1955). 
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new ones will be included with each issue of the register, but the lawyer 
who has had experience with the loose-leaf services provided by certain 
private publishing companies in various fields of law will have no 
difficulty with the new system in any event. 

The monthly register service, like the administrative code itself, may 
be purchased from the revisor of statutes. It seems a fair assumption 
that a purchaser of the code or a part thereof also will want to purchase 
the register service so as to keep up to date the rules he has purchased 
and in which he presumably is interested. Because there was no experi- 
ence on which to base a straight subscription system, the new law pro- 
vides for a deposit system of purchasing the monthly register service.”* 
A person who wishes to purchase the register service will deposit $10 
if he desires the complete register and $5 if he desires the service for 
only a single agency. This will establish a credit against which will be 
charged the price of issues of the register delivered to the person mak- 
ing the deposit. When a person’s credit has been depleted, the revisor 
will notify him of that fact. 

The new law gives the revisor of statutes the same authority with 
respect to the form and numbering of rules appearing in the register as 
it gives him with respect to the original compilation of rules in the 
administrative code.2* Free distribution of the register also is pre- 
scribed to the same extent as for the code.** 


Effective Date of Rules 


The basic objective of a good publication system is not only to make 
rules known and available to interested persons but to make them 
known and available prior to their taking effect. The Wisconsin con- 
stitution also provides that “no general law shall be in force until pub- 
lished,”*® and this has been held to be applicable to rules of adminis- 
trative agencies.*° 

Scattered statutes prescribing publication as a condition precedent 
to certain rules taking effect have been in existence for many years** 





* Wis. Laws 1955, c. 221, § 10; Wis. Star. § 35.93(8) (1955). 

* Wis. Start. § 227.024 (1955) ‘is applicable to all rules filed for publication after 
the new publication system has been established. Wis. Laws 1955, c. 221, § 59 
expressly makes § 227.024 applicable to the original compilation and filing of rules 
for r publication as part of the new system. 

* Wis. Laws 1955, c. 221, § 10; Wis. Srar. § 35.93(6) (1955). 
* Wis. Const. art. Vil, § 21. 
® Whitman v. Department of Taxation, 240 Wis. 564, 577, 4 N.W.2d 180 (1942). 
™ See, for example, Wis. Star. § 7 10(3) (1953) (created by Wis. Laws 1933, c. 
347) providing that certain rules of the state banking department take effect thirty 
days after publication in the official state paper; W1s. ra §$ 139.50(8) (a) (1983) 
(created by Wis. Laws 1939, c. 443) providing that certain rules of the department 
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but it was not until 1951 that the administrative procedure act was 
amended to provide that rules become effective on the day after publi- 
cation. Prior to that time, the procedure act had provided merely 
that a rule becomes effective upon filing with the secretary of state.** 
“Publication” under the 1951 amendment presumably referred to pub- 
lication in the official state paper, but the law did not specifically so pro- 
vide and some agencies interpreted filing as the equivalent of publica- 
tion. The procedure act was clarified in 1953 by a provision to the 
effect that rules shall be published in the official state paper unless a 
different type of publication is prescribed by statute.** The 1953 
amendment did not repeal the numerous scattered statutory provisions 
pertaining to publication and effective date of rules. Moreover, prior 
to the 1955 law the official publication required before a, rule could 
take effect was in no way connected with the publication of the rule 
as part of the administrative code. 

The effective date and official publication provisions of the 1955 
law are based upon two major premises. One is that a provision fixing 
the effective date of a rule on a certain day following official publi- 
cation can best achieve its purpose of making the rule known and avail- 
able to interested persons prior to its effective date if such official 
publication is integrated with the system devised for the compilation 
and printing of rules in code form. The other is that the same official 
publication requirement and effective date provision should apply to 
all rules unless there is good reason for making an exception. The 1955 
law achieves both of these objectives to a substantial degree though 
neither one completely. 

The provision of the new law which will apply in the great majority 
of cases states that a rule takes effect on the first day of the month 
following its publication in the monthly register.*° The former pro- 
vision requiring publication of all rules in the official state paper was 
repealed.** It is expected that the register will be printed during the 
last half of each month and that it will be mailed to subscribers so that 
they will receive it shortly before the first day of the following month. 
This means that a subscriber to the register service will almost always 





of taxation take effect five days after publication in the official state paper; and Wis. 
Strat. § 110.06(1) (1953) (created by Wis. Laws 1943, c. 420) providing that rules of 
the motor vehicle department take effect twenty days after publication in the official 
state paper. 

* Wis. Laws 1951, c. 717. 

* Wis. Stat. § 227.03 (1943-1949). 

* Wis. Laws 1953, c. 276, 331. 

* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.026 (1955). 

* Wis. Stat. § 227.03 (1953) repealed by Wis. Laws 1955, c. 221, § 12. 
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be able to insert the rule changes in his copy of the administrative code 
before these changes actually take effect. 

There are only four exceptions to the general provision that a rule 
becomes effective on the first day of the month following its publication 
in the register, none of which is expected to cause any serious incon- 
venience to the subscriber to the register : 

1. Emergency rules are excepted.** The notice and hearing re- 
quirements of the new law (discussed subsequently in this article) plus 
the delay of the effective date of a rule until the first day of the month 
following publication in the register may, under certain circumstances, 
mean a delay of two to three months from the time an agency com- 
mences formal rule-making proceedings until the rule can be put into 
effect. In the usual case this will present no problem, but there are 
situations wherein rules must take effect without such delay. Relatively 
recent examples are the department of agriculture’s rule restricting 
and regulating the shipment of hogs during a threatened epidemic of 
vesicular exanthema and the conservation commission’s postponement 
of the deer hunting season because of forest fire hazard due to lack of 
rain. The new law therefore provides that emergency rules may take 
effect without publication in the monthly register.** This is the only 
situation in which a rule may take effect prior to or without publication 
in the administrative register. Other exceptions discussed below in- 
volve situations where a rule becomes effective on some date after the 
first day of the month following publication in the register rather than 
on the first day, as will be the usual case. Even in the case of emergency 
_ rules, however, the new law attempts to make the register of some 

value, for it directs the revisor of statutes to publish in a special section 
of the register brief summaries of any emergency rules which may be 
in effect at the time the particular issue of the register goes to press.®® 

The law provides that emergency rules take effect upon publication 
in the official state paper or on such later date as the agency may 
specify in a statement published with the rule.“ This satisfies consti- 
tutional publication requirements and allows the rule to become effec- 
tive without delay. Emergency rules, however, are valid for a period 
of only 120 days.*! If the agency desires to keep the rule in effect 
longer than that, it must adopt the rule pursuant to regular rule-making 
procedures. This limitation on the life span of an emergency rule 





* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.026(1)(c) (1955). 
* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.027 (1955). 

* Ibid. 

Ibid. 

* Ibid. 
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should tend to discourage the use of the emergency procedure to cir- 
cumvent regular procedures when no emergency exists. 

2. A second exception pertains to the situation where a statute pur- 
suant to which the rule was adopted prescribes a different effective 
date than that prescribed in the administrative procedure act.42 As was 
previously mentioned, several of these statutes have been enacted from 
time to time in the past. It was the general objective of the original bill 
upon which the 1955 law is based to repeal these statutes. The legis- 
lature concurred in most of the suggestions for repeal but adopted an 
amendment retaining the special publication and effective date pro- 
visions pertaining to certain rules of the conservation commission.* 
The argument advanced was that many of the rules of the conservation 
commission are primarily of local concern and that interested persons 
have become accustomed to watching the local papers to receive notice 
of them. While the soundness of this argument did not go unchal- 
lenged, the legislature agreed to retain the special effective date and 
publication provisions. It is possible, therefore, that a rule of the con- 
servation commission might be published in the administrative register 
and still not have been published locally on the first day of the month 
following publication in the register and consequently not take effect 
on the first day of the month. Such an event, however, is not likely to 
occur in practice, for an agency generally is interested in making cer- 
tain that a rule which it adopts takes effect as soon as possible. 

3. A third exception to the general provision is possible because 
the new law gives an agency adopting a rule the option to fix a later 
date than the first day of the month following publication in the regis- 
ter.** There are certain situations, such as where a change in a rule 
has to coincide with a change in a federal law or rule, in which this 
provision may be useful. This should not impose any hardship upon 
the user of the code or register. The law provides that a statement of 
such delayed effective date must be filed with the rule*® and directs 
the revisor to append such statement of effective date to the rule change 
published in the register.*® 

4. A fourth exception also is apt to be insignificant from a practical 
standpoint. It merely provides that if the register because of some 
contingency is not mailed to subscribers prior to the first day of a 
month, the revisor is required to stamp the actual mailing date on the 





< Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.026(1) (a) (1955). 
“See Amend. 2S to Bill 5S (Wis. 1955). Amend. 2S was adopted after being 
amended by Amend. 1S to Amend. 2S (Wis. 1955). 
“Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.026 (1)(b) (1955). 
Ibid. 
“ Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.026(2) (1955). 
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title page of each copy of that issue of the register. Rules contained in 
that issue, then, are not effective until the day following the date 
stamped.** This provides a measure of added convenience to the user 
and assures that constitutional publication requirements have been 
satisfied. 

Scope of the Publication System 


It would have been nice to be able to state simply that all rules 
adopted by an administrative agency will be included in the new admin- 
istrative code. Unfortunately, a law which attempts to set forth rules 
of procedure to be followed by fifty or more diverse agencies cannot be 
written in such simple terms without either seriously hampering the 
work of the agencies it affects or being stated in such general terms 
as to be ineffective. 

The exception which had to be made with respect to emergency rules 
already has been mentioned. Then there is the basic question of the 
meaning of “rule.” When, for example, the board of health decides 
(pursuant to its statutory authority to register plumbing apprentices) 
that it will not register a plumbing apprentice unless he is employed 
by a master plumber who is owner or part owner of the plumbing busi- 
ness, that may resemble either rule making or administrative adjudi- 
cation. It is in the nature of adjudication if the board is making a 
decision with respect to a particular applicant for registration. It is in 
the nature of rule making if the board has established this requirement 
as a general policy which it will follow in passing upon all future appli- 
cations. Similarly, when an agency interprets legislation which it is 
administering, the interpretation may be merely part of the process of 
adjudicating a specific case or it may be in the nature of rule making. 
It resembles the latter if the agency adopts the interpretation for its 
guidance in deciding future cases involving the same statutory lan- 
guage. Whether or not such statements of general policy and interpre- 
tative rules should be classified as rules for the purpose of the various 
provisions governing rule-making procedure was a question extensively 
debated by the various people having a hand in the drafting of the bill 
upon which the 1955 law is based.** Although the law on this point 
in the version finally adopted is not as clear as it might be, the general 
idea was to express a legislative desire that these be published but not 
to place them within the category of rules which must be published. 

Forms for making applications, reports and the like presented a 





“ Wis. Laws 1955, c. 221, § 13; Wus. Srat. § 227.026(1) (d), (3) (1955). 
* Minutes of the committee meetings are on file in the offices of the 
Legislative Council. 
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special problem. While forms can be considered to be a type of pro- 
cedural rule and in some cases also impose substantive requirements 
which bring them within the definition of a rule, it would not be prac- 
ticable to publish all forms as part of the administrative code because 
of the large number of them in use and the fact that most of them are 
available from the agencies in printed form in any event. The new law 
provides, however, that forms imposing requirements which are within 
the definition of rule are to be listed in the administrative code by title 
or similar description together with a statement as to how they may be 
obtained.*® This should adequately apprise the user of the code of any 
forms in which he may be interested. 

A fairly large number of rules or agency materials were excepted 
from the provisions of the procedure act because the value to the public 
of a systematic publication of such rules or materials seemed to be out- 
weighed by the inconvenience to the agencies and the expense which 
such publication would entail. Among these are agency action relating 
to the use of highways and made known to the public by means of signs 
or signals, relating to the curriculum of public educational institutions 
or to the admission, conduct, discipline or graduation of students of 
such institutions, relating to the use of facilities of public libraries, 
relating to military or naval affairs, or relating to the valuation of 
securities held by insurance companies.®® Other exceptions can be 
found in section 227.01(5) of the statutes, created by the 1955 act. 

Some agencies have in the past followed the practice of incorporating 
by reference in their rules certain technical standards such as the 
American Society of Mechanical Engineers’ model code relating to 
boilers and unfired pressure vessels. Such standards would be expen- 
sive to reproduce and are of very limited public interest. In order 
to permit the practice of incorporation by reference to be continued 
but to safeguard it from abuse, the new law provides that such techni- 
cal standards may be incorporated by reference only with the consent 
of the revisor of statutes and the attorney general.®* 

In order not to leave the impression that more rules will be excepted 
from publication in the administrative code than will be published, it is 
generally true that nothing which is being currently published as rules 
for general public distribution is excepted. Moreover, the exceptions 
were chosen with care so as not to exclude any rule of general public 
interest which it is feasible to publish. Experience may, of course, 
show that certain exceptions should be removed or others added. 





“” Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.013 (1955). 
” Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.01(5) (1955). 
™ Wis. Laws 1955, c. 221 § 13; Wis. Strat. § 227.025 (1955). 
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Pusiic ParTICIPATION IN RULE MAKING 


So far, this article has dealt with the provisions of the 1955 law 
designed to secure adequate publicity for the rules adopted by adminis- 
trative agencies. A second major objective of the new law is to provide 
adequate opportunity for interested persons to participate, through 
public hearings, advisory committees and the like, in the formulation 
of administrative rules. Prior to the enactment of the 1955 law, the 
procedure act had been silent on these points, though approximately 
thirty specific provisions had been enacted requiring certain rules of a 
dozen different agencies to be adopted “after public hearing.”®? 


When Public Hearings Required 


The 1955 law is based upon the assumption that, as a general propo- 
sition, interested persons should be afforded opportunity through pub- 
lic hearings to participate in administrative rule making. At the same 
time it takes into account the fact that a public hearing may sometimes 
result in unwarranted delay and expense. It provides that an agency 
must precede all its rule making with notice and public hearing except 
when the rule making involves (1) a procedural rule only, or (2) an 
emergency rule, or (3) a statement of general policy, or (4) certain 
technical or correctional changes in a rule designed to bring it into con- 
formity with a controlling case, statute or federal requirement.®* Rules 
of procedure generally are not of a controversial nature or of sufficient 
public interest to warrant hearings. Emergency rules are excepted for 
obvious reasons. Statements of general policy apparently need not be 
adopted as rules in any event and so it is desirable to leave in the dis- 
cretion of the agency the question of whether to hold a public hearing 
if such policy is adopted for publication as a rule. Rule changes which 
are designed to bring an existing rule into conformity with a con- 
trolling statute or judicial decision or federal requirement involve little 
or no discretion on the part of the agency and are excepted for that 
reason. 

A final exception to the general hearing requirement deserves special 
mention. The law sets up a procedure which is designed to provide 
interested persons with opportunity to be heard on a specific rule pro- 
posal if adequate interest therein is shown but which, at the same time, 
in all probability will obviate the necessity of holding public hearings 
in many situations where hearings would not be practicable or worth- 





™See 2 Wis. Lecis. Counci 1955 Rep’r, Part II, app. III-B for a compilation of 


these provisions. 
* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.02 (1955). 
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while. This provision will permit an agency, when it believes that a 
public hearing is not necessary, to publish the proposed rule in a section 
of the administrative register to be devoted to notices of hearings. 
Published with the proposed rule will be a statement to the effect that 
the agency will adopt the rule without hearing unless, within thirty 
days after publication of such notice, it is petitioned for a public hear- 
ing on the proposal by twenty-five persons who will be affected by the 
rule, a municipality which will be affected by the rule, or an association 
which is representative of a farm, labor, business or professional group 
which will be affected by the rule. If the agency receives such a peti- 
tion, it may not proceed with adoption of the rule until it has given 
notice and held a hearing on the proposal. Otherwise, it adopts the rule 
without hearing thereon.®* 

The exceptions to the general hearing requirement of the procedure 
act do not apply if another section of the statutes expressly requires the 
agency to hold a hearing prior to adoption of the rule in question.™ 
As was mentioned previously, more than thirty such specific hearing 
requirements are scattered throughout the statutes. These were not 
repealed by the 1955 law, the theory being that the legislature had made 
a special determination in each of these situations to the effect that the 
rules were of sufficient importance or interest to require public hear- 
ings prior to their adoption. The new law also gives an agency dis- 
cretion to ignore the exceptions to the hearing requirement and to pro- 
ceed with the holding of a hearing if it believes that to be desirable 
under the particular circumstances.*® 


Notice of Hearings 


Advance public notice and opportunity for any interested person to 
appear and testify generally are considered to be the characteristics 
which differentiate the public hearing from other public participation 
devices. The new law provides that all public hearings required to be 
held prior to adoption, amendment or repeal of a rule must be preceded 
by formal notice of the hearing.** Agencies must file their notices with 
the revisor of statutes for publication in a special notices section of the 
administrative register. The hearing may not be held until after the 
tenth day of the month following publication of the notice in the regis- 
ter. For example, a notice published in the February issue of the 
register will be in the hands of subscribers before March 1 but the 





* Ibid. 
® Ibid. 
% Ibid. 
* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.021 (1955). 
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™See 2 Wis. Lecis. Councm 1955 Rep’r, Part II, app. III-B for a compilation of 
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* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.02 (1955). 
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while. This provision will permit an agency, when it believes that a 
public hearing is not necessary, to publish the proposed rule in a section 
of the administrative register to be devoted to notices of hearings. 
Published with the proposed rule will be a statement to the effect that 
the agency will adopt the rule without hearing unless, within thirty 
days after publication of such notice, it is petitioned for a public hear- 
ing on the proposal by twenty-five persons who will be affected by the 
rule, a municipality which will be affected by the rule, or an association 
which is representative of a farm, labor, business or professional group 
which will be affected by the rule. If the agency receives such a peti- 
tion, it may not proceed with adoption of the rule until it has given 
notice and held a hearing on the proposal. Otherwise, it adopts the rule 
without hearing thereon.™* 

The exceptions to the general hearing requirement of the procedure 
act do not apply if another section of the statutes expressly requires the 
agency to hold a hearing prior to adoption of the rule in question.™ 
As was mentioned previously, more than thirty such specific hearing 
requirements are scattered throughout the statutes. These were not 
repealed by the 1955 law, the theory being that the legislature had made 
a special determination in each of these situations to the effect that the 
rules were of sufficient importance or interest to require public hear- 
ings prior to their adoption. The new law also gives an agency dis- 
cretion to ignore the exceptions to the hearing requirement and to pro- 
ceed with the holding of a hearing if it believes that to be desirable 
under the particular circumstances.*® 


Notice of Hearings 


Advance public notice and opportunity for any interested person to 
appear and testify generally are considered to be the characteristics 
which differentiate the public hearing from other public participation 
devices. The new law provides that all public hearings required to be 
held prior to adoption, amendment or repeal of a rule must be preceded 
by formal notice of the hearing.5* Agencies must file their notices with 
the revisor of statutes for publication in a special notices section of the 
administrative register. The hearing may not be held until after the 
tenth day of the month following publication of the notice in the regis- 
ter. For example, a notice published in the February issue of the 
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“ Ibid. 
Ibid. 
6B . 


bid. 
* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.021 (1955). 
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hearing may not be held until March 11. Interested persons, therefore, 
will have at least ten days in which to make plans to attend the hearing. 
Notices must contain a statement of the time and place at which the 
hearing is to be held and either the express terms.or an informative 
summary of the proposed rule or a description of the subject matter 
to be discussed at the hearing. An agency also is urged to include in 
the notice a reference to the statutory authority pursuant to which it 
proposes to adopt the rule.®* The law therefore permits considerable 
fiexibility as to the exact contents of a notice. 

The method of giving notice described above is ‘applicable to all 
situations in which hearings on rule making are required by law. A 
subscriber to the register therefore is assured of receiving notice of all 
hearings. Prior to 1955, there had been a few scattered provisions 
requiring publication of notices of certain hearings in the official state 
paper. These were repealed®® on the theory that publication in the 
monthly administrative register will be a more effective means of giv- 
ing notice to interested persons throughout the state than publication 
in the legal notices section of one newspaper. 

In addition to following the official notice procedure described above, 
an agency also is directed to take such other steps as it deems necessary 
to give effective notice to interested persons.® In effect, the law urges 
continuation of special notice procedures which in the past have been 
used by certain agencies to fit particular situations. Examples are the 
various weekly “calendars” of the public service commission containing 
notices of hearings and the department of agriculture’s utilization of 
county agricultural agents and secretaries of trade associations to 
achieve wide distribution of notices of hearings.“ The new law also 
requires an agency to transmit notice of its hearings to each member 
of the legislature who has made a request therefor.*®* 


Conduct of Hearings 


A large amount of discretion in the manner of conducting hearings 
must necessarily be left to the agencies conducting the hearings. Where 
sharply contested issues of fact exist and where the interested persons 
are few in number or are aligned into opposing factions and repre- 
sented by counsel, it may be desirable to introduce some of the formali- 





38 
Ibid. 
” Wis. Laws 1955, c. 221, $§ 23, 26, 40, 50, 55. 
® Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.021 (1)(c) (1955). 
“For a more detailed description of these procedures, see 2 Wis. Lects. Councit 
1955 Rep’r Part II, at 49-53. 
“ Wis. Laws 1955, c. 221, § 13; Wis. Srat. § 227.021(1)(b) (1955). 
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ties of a trial—such as cross-examination of witnesses and the making 
of a complete record. In cases where the agency merely is desirous of 
obtaining the views and ideas of interested persons, however, such 
formalities of procedure would be entirely unsatisfactory. In spite of 
the fact that flexibility must be maintained, the new law proceeds on the 
theory that certain basic hearing procedures can and should be pre- 
scribed in the law. 

Who should preside at hearings? One of the initial proposals 
studied by the committees assisting in the preparation of the new law 
was that an interested person, if he so desires, should have the oppor- 
tunity to appear before and present his facts, views and arguments to 
the person or persons charged with ultimate responsibility for the rule 
making. When it was found that this would work undue hardship on 
some agencies, the proposal was modified. The new law provides that 
a person appearing at a hearing on rule making shall be given oppor- 
tunity to present his arguments to the officer or quorum of the board 
or commission charged with ultimate rule-making authority, but he 
must first make a request in writing to the person presiding at the 
hearing. Moreover, the officer or quorum of the board may require 
that he present his arguments in writing if they so desire.** The letter 
of the law therefore is weak, though the spirit may prove helpful. 

How should the hearing proceed? Again, the new law does not 
attempt to establish a rigid pattern. It does provide that if an agency 
is presenting a proposal, it shall at the beginning of the hearing present 
a summary of the factual information on which its proposal is based.“ 
This tends to bring out the reasons for the proposal and to avoid subse- 
quent waste of time in hearing groundless objections which otherwise 
might be voiced. Secondly, it gives those who are opposed to the pro- 
posal an opportunity to refute the arguments and challenge the facts 
on which the proposal is based. 7 

Should witnesses be sworn? Different situations will require differ- 
ent answers and so the new law leaves this in the discretion of each 
agency.® 

Should rules of evidence apply in a hearing on rule making? Prob- 
ably not, though it may be desirable to attempt to keep the testimony as 
relevant as possible. The new law is silent on this point. 

Should oral presentation be restricted? Reference already has been 
made to the provisions of the new law with respect to post-hearing 
appearances before the ultimate rule-making authority. With respect 

* Wis. Laws 1955, c. 221, § 13; Wis. Star. § 227.022(3) (1955). 


“ Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.022(1) (1955). 
® Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.022(2) (1955). 
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to the hearing itself, the new law provides that the agency shall hold a 
hearing at the time and place designated in the notice of hearing and 
shall afford all interested persons or their representatives an oppor- 
tunity to present facts, views or arguments relative to the proposal 
under consideration. It authorizes the presiding officer to limit oral 
presentations if he feels that the length of the hearing otherwise would 
be unduly increased by reason of repetition.®* The law therefore clearly 
contemplates that oral presentations are to be permitted as long as an 
unreasonable amount of repetition is not apparent. This would seem 
to be a reasonable compromise between the objective of allowing all 
interested persons to be heard and the often conflicting objective of 
conserving time, money and energy. 

What kind of record of the hearing should be kept? Again the new 
law is flexible. It provides that a record must be kept but permits the 
agency to determine whether a complete record is to be made or 
whether only minutes will be taken.** 


Other Public Participation Devices 


The 1943 administrative procedure act contained a provision to the 
effect that any person may petition an agency for adoption, amendment 
or repeal of a rule. It further provided that each agency should adopt 
rules of procedure for submission, consideration and disposition of 
such petitions.®* A field survey of forty-six Wisconsin agencies re- 
vealed that only twelve of them had adopted such rules. The 1955 law 
therefore revamps the provision enacted in 1943 by repealing the re- 
quirement that the agencies adopt such rules of procedure and instead 
writes certain minimum procedural requirements into the statute. 
The old law did not require the agency to take any action on the 
petition. The new law states tha? the agency must either proceed with 
the requested rule making or deny the petition in writing, with reasons 
for the denial. As a precaution against the agency’s time being dissi- 
pated in making written denials of unfounded and pestiferous petitions, 
the new law limits the right of petition to a municipality or to five or 
more interested persons. This does not, of course, affect the constitu- 
tional right of fewer than five persons to petition for rule changes 
but the agency under such circumstances would not be required to take 
action on the petition. 





* Wis. Laws 1955, c. 221, § 13; Wis. Srat. § 227.022(1) (1955). 
* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.022(2) (1955). 
* Wis. Strat. § 227.04 (1943-1953). 

* Wis. Laws 1955, c. 221, § 13; Wis. Stat. § 227.015 (1955). 
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Both the informal conference or consultation and the advisory com- 
mittee technique have been used extensively in Wisconsin in the past."° 
The use of the advisory committee has been concentrated in approxi- 
mately ten agencies, however, which would seem to leave room for 
expanded use of the technique. Advisory committees and informal 
conferences and consultations can serve as a useful ‘source of informa- 
tion for the agency in its rule making as well as provide wider oppor- 
tunity for participation of interested persons in the rule-making 
process. The new law therefore expressly authorizes each agency to 
use such techniques to obtain the viewpoints and advice of interested 
person.” 

REVIEW OF RULES 


A third major objective of the 1955 law is a revamping of the law 
pertaining to review of rules. This includes not only judicial review, 
the traditional method of keeping administrative action within proper 
bounds, but devices and procedures of more recent origin, such as 
declaratory rulings and legislative review. 

Judicial Review of Rules 

Since 1943 it has been possible to secure judicial review of rules of 
administrative agencies in declaratory judgment proceedings brought 
pursuant to section 227.05 of the statutes. This provision is retained 
in the new law with the following modifications : 

1. The old law read in terms of a “petition” for declaratory judg- 
ment. Since this had caused a certain amount of confusion in the form 
and service of pleadings, the new law provides for an “action” for 
declaratory judgment and states expressly that the agency whose rule 
is involved is the party defendant and that the summons shall be served 
by delivering a copy to the attorney general or leaving it at his office 
in the capitol with one of his assistants or clerks and by delivering a 
copy to an officer, secretary, clerk or member of the agency."? 

2. The old law provided that, in a case where a decision as to the 
validity of a rule requires a decision upon the issue of fact concerning 
the applicability of the rule to the petitioner, the court must first decide 

™ The advisory committee technique reputedly was conceived in Wisconsin in 1911 
as a result of the statutory directive to the industrial commission to appoint “ad- 
visors who, without compensation, shall assist the commission in the execution of its 
duties.” See Letszrson, ADMINISTRATIVE REcULATION—A Stupy IN REPRESENTATION 
or INTERESTS 162-163 (1942). For a summary of the experiences of Wisconsin agen- 
cies with the use of advisory committees in rule making, see 2 Wis. Lzecis. Counci 
1955 Rep’r, Part II, at 39-47. 


™ Wis, Laws 1955, c. 221, $13; Wis. Star. § 227.018 (1955). 
™ Wis. Laws 1955, c. 221, $13; Wis. Star. § 227.05(1) (1955). 











424 WISCONSIN LAW REVIEW [Vol. 1956 


the pertinent legal questions and then refer the case to the agency for 
determination of the fact issue under the declaratory ruling procedure. 
It seems logical that a question of fact as to the applicability of a rule 
should be determined first if such determination is basic to a determina- 
tion of the validity of the rule. The new law so provides."* The ques- 
tion of the applicability of the rule must be referred to the agency for 
determination before the court passes upon the issue of the validity of 
the rule. The agency then determines the applicability of the rule in 
accordance with the procedure prescribed for declaratory rulings. The 
agency must make a record of the proceeding and transmit it or a certi- 
fied copy thereof to the court in accordance with the provisions of 
section 227.18 of the statutes. Thereupon, the court may proceed to 
determine the validity of the rule. The new law also extends the pro- 
cedure described above to cases where an issue of fact is raised affecting 
the validity or proper interpretation of a rule." The merit of extend- 
ing the procedure to cases involving issues of fact affecting the validity 
of a rule seems questionable, particularly in view of the fact that at 
least the state’s supreme court has not shown a disposition to hold rules 
invalid because they are so unreasonable or unrelated to actual facts 
as to violate due process of law.” It may be, however, that the term 





wh) Laws 1955, c. 221, § 13; Wis. Stat. § 227.05(2) (1955). 


clink disienebuissllill ce etninibicate Whe Mock iasmaies iodinated ta: Oe 
field survey which preceded the drafting of the new law was the extent of judicial 
review of each agency’s rules. Judging from information thus obtained, judicial 
review of administrative rules in Wisconsin has not been extensive and attacks based 
on the unreasonableness of rules have been rare. In two cases involving rules of the 
state conservation commission, the attacks were based in part on the ground that the 
rules were so unreasonable and arbitrary as to violate due process requirements. 
State v. Sorenson, 218 Wis. 295, 260 N.W. 662 (1935) ; Olson v. State Conservation 
Comm., 235 Wis. 473, 293 N.W. "262 (1940). In neither case was the attack sustained. 
In State v. Sorenson, the court said at page 301: 

There are no facts appearing in the stipulation, nor are there any facts of which 
oe See Oe See upon which it can be said that these rules and 
regulations are arbitrary and unreasonable. 
And in Olson v. State Conservation Comm., the court said at pages 487-488: 

There is nothing in the order [No. F-405] which condemns it as unreasonable 
or unjust, or which goes beyond what the commission, in the exercise of the 
administrative powers conferred upon it, may have deemed wise and necessary 
to conserve the supply of fish in those waters. In Tuttle v. Wood, supra, it was 


“Ordinarily the the necessity or reasonableness of regulation, or prohibition in 
bere Be Fw eee eet oe are left to the discretion of the legislature, 
whose determination thereof, in the exercise of a sound discretion, is conclusive 


Had the legislature itself enacted the order, its justness and reasonableness 
probably would not have been attacked. Since ch. 366, Laws of 1937, was a 
valid enactment, order No. F-405, promulgated in pursuance thereof, was, in 
our opinion, also valid. 

It would appear, therefore, that the Wisconsin Supreme Court ‘has accorded to rules 
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“issue of fact” is sufficiently flexible so as to leave the court with a 
considerable amount of discretion as to when it will return a case to 
the agency for resolution of issues. 

The fact that the administrative procedure act prior to 1955 provided 
for judicial review of the validity of administrative rules in a declara- 
tory judgment proceeding but made no mention of other proceedings 
for review of rules created a degree of ambiguity. Were other methods 
of review available or was the declaratory judgment proceeding in- 
tended to be the exclusive method of reviewing the validity of a rule ?*® 





of administrative agencies the same presumption of validity as is accorded a statute 
enacted by the legislature. 

It is true that in some earlier cases certain safety rules of the industrial com- 
mission were successfully attacked on the ground that they did not meet the necessary 
standard of reasonableness, but here the question was not whether constitutional 
requirements of due process had been met but whether the special statutory require- 
ment had been met. For example, in Bentley Brothers, Inc. v. Industrial Comm., 
194 Wis. 610, 217 N.W. 316 (1928), the court held that order No. 3502 of the com- 
mission’s General Orders on Safety in Construction was unconstitutional because it 
exceeded the authority delegated to the commission by statute. General order No. 


language, which was to the effect pyc nea my saapie rearpr prne. mhe emerge 
employment “as the nature of the employment or place of employment . 
reasonably permit” and concluded that the commission had exceeded its os 
authority in repeating in a rule the statutory standard without the integral element 
of reasonableness. See also Madison Silo Co. v. Industrial Comm., 197 Wis. 15, 
221 N.W. 420 (1928); Wenzel & Henoch Construction Co. v. Industrial Comm., 
202 Wis. 595, 233 N.W. 777 (1930). Mote elbo thet tn'eddli'o0 thens enttd ts tedecy 
itself was a party. 

The general doctrine developed by the ere presse choepesan Tp se cea 
for frend. from administrative wy oh is prescribed, that procedure must be followed 
to the exclusion of other remedies. See Perkins v. Peacock, 263 Wis. 644, 58 N.W.2d 
536 (1953); City of Superior -* Committee on Water Pollution, 263 Wis. 23, 56 
N.W.2d 501 (1953) ; State ex rel. Russell v. Board of Appeals, 250 Wis. 394, 27 
N.W.2d 378 (1947). On the other hand, this doctrine is not universally 
For example, in Perkins v. Peacock, supra, a case involving the question of the 
validity of an order by a county school committee consolidating school districts, the 
court said at page 658: 

... whether a statutory remedy of appeal is the exclusive remedy of an aggrieved 

party to review jurisdictional defects in procedure, or abuse of statutory power, 

depends upon legislative intent as construed by the courts, and whether such 

right of appeal is adequate to permit review of such matters. 
It is not clear that the legislature intended Mowe Sox. Sodaaatery judgments pur- 
suant to Wis. Strat. § 227.05 (1953) to be the exclusive method of yey judicial 
review of rules. In some instances, the statutes provide expressly that “rules” are 
subject to review as provided in chapter 227 (e.g., § 110.06(4)) and thus lend weight 
to the argument that review under chapter 227 was intended to be the exclusive 
method of review. In other instances, Seems she cieenaeanine, otily “orders” 
of administrative agencies (¢.g., § 1218.04(9)). Moreover, the Wisconsin Supreme 
Court apparently has assumed, without directly yet on the question, that the 
validity of a rule may be reviewed in a proceeding other than a declaratory judg- 
ment action pursuant to Wis. Stat. § 227.05 (1953). See Gray Well Drilling Co. v. 
State Board of Health. 263 Wis. 417, 58 N.W.2d 64 (1953) ; Mondovi Co-op. Bronk 
Ass’n. v. State, 258 Wis. 505, 46 N.W.2d 825 (1951) ; McCann v. Personnel B 
255 Wis. 321, 38 N.W.2d 480 (1949). 
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The new law dispels this ambiguity by expressly providing that the 
declaratory judgment proceeding is the exclusive method of obtaining 
judicial review of a rule, with the following exceptions: 

1. The validity of a rule may be tested in a criminal prosecution 
for violation of the rule, in a habeas corpus proceeding relating to crim- 
inal prosecution for violation of a rule, or in proceedings or prosecu- 
tions for violations of county or municipal ordinances." 

2. The validity of a rule may be tested in a civil proceeding by the 
state or any officer or agency thereof to enforce a statute or recover 
thereunder, provided the proceeding is not based upon a matter as to 
which the opposing party is accorded an administrative or judicial re- 
view by other provisions of the statutes and such party has failed to 
exercise such right of review.”* 

3. The validity of a rule may be tested in a proceeding under sec- 
tions 227.15 to 227.21, relating to review of administrative decisions, 
or in a proceeding under chapter 102 or 108 to review an order or 
decision in a workmen’s compensation or unemployment compensation 
case, provided the validity of the rule involved was duly challenged in 
the proceeding before the agency in which the order or decision sought 
to be reviewed was made or entered.”® 

If the validity of a rule becomes material in any proceeding other 
than those described above, the new law sets up a special procedure to 
be followed.®° The party asserting the invalidity of the rule must do so 
in his pleading and then apply to the court for a stay of that proceeding 
until the validity of the rule can be determined in an independent 
declaratory judgment action. After final disposition of the declaratory 
judgment action, the party asserting the invalidity of the rule must 
formally advise the court trying the original action of the outcome of 
the declaratory judgment action and the court trying the original action 
then is bound by the judgment in the declaratory judgment action. 

The provision of the new law pertaining to the scope of judicial 
review of rules is based upon section 6(2) of the Model State Admini- 
trative Procedure Act and is substantially the same as the provision in 
the old law which it replaced.®! It provides that a rule may be invalid 
on any of the following grounds: _ 

1. That it violates constitutional provisions; or 

2. That it exceeds the statutory authority of the agency; or 





oan Laws 1955, c. 221, § 13; W1s. Stat. § 227.05(1), (3) (1955). 


™ Ibid. 
* Wis. Laws 1955, c. 221, § 13; Wis. Star. § 227.05(4) (1955). 
™ Wis. Stat. § 227.05(5) (1955) replaces Wis. Srar. § 227.05(2) (1953). 
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3. That it was adopted without compliance with statutory rule- 
making procedures. 

The old law also stated a fourth ground—that the rule, if an interpre- 
tative rule, exceeds the bounds of correct interpretation.*? There may 
be a question as to whether an interpretative rule, under the revised 
definition of rule, will be reviewable as a rule or as an administrative 
decision. Even if it is assumed that it is reviewable as a rule, however, 
an agency interpretation of a statute which exceeds the bounds of cor- 
rect interpretation also would be invalid on the ground that it exceeds 
the statutory authority of the agency. 

In summary, the new law on judicial review of rules in many re- 
spects merely is a desirable clarification of the old law. On the other 
hand, some of its new features throw procedural safeguards around 
judicial review of rules which are not present in judicial review of stat- 
utes and the need for which seems questionable.** As with other pro- 
visions of the new law, however, experience will determine whether 
they should remain intact or be modified. 


Declaratory Rulings 


One of the major features of the administrative procedure act en- 
acted in 1943 was a provision stating that any interested person may 
petition an agency for a declaratory ruling with respect to the applica- 
bility of any rule or statute enforced by it. An agency was given dis- 
cretion as to whether or not to issue a ruling in any particular case.** 
The declaratory ruling device therefore differs from other review pro- 
cedures in that it is dependent for its effectiveness upon the willingness 
of the agency to issue the ruling. The provision enacted in 1943 also. 
provided that each agency should adopt rules for submission, consider- 
ation and disposition of petitions for such rulings.®* 

A field survey of Wisconsin agencies showed that only twelve out of 
the forty-six agencies surveyed had adopted the required rules and that 
only three had received petitions for declaratory rulings.66 There 
was no evidence, however, that the declaratory ruling procedure had 
worked unsatisfactorily in the few cases where it had been tried. The 
new law therefore retains the basic provisions of the old law and 





™ Wis. Stat. § 227.05(2) (1953). 

See note 75 supra. For an excellent presentation of the arguments in favor of 
procedural safeguards against collateral attack on administrative rules, as well as 
against collateral attack on statutes, see Beuscher, Public Representation in Private 
Litigation Involving Administrative Rules, 1942 Wis. L. Rev. 355. 

“ Wis. Sar. § 227.06 (1953). 

* Ibid. 

See 2 Wis. Lecis, Councit 1955 Rep’r, Part II, at 73-75. 
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attempts to revamp it in the same manner as was done in the case of 
the provision relating to petitions for rule making. The directive to 
the agencies to adopt rules for submission, consideration and disposi- 
tion of petitions was repealed and the rules of procedure written into 
the statute. The new law also provides that the agency must either 
schedule the matter for hearing or deny the petition in writing.** 


Legislative Review Committee 


In recent years, as legislators have become conscious of the “loss” 
of legislative powers to administrative agencies, much attention has 
been given to devices designed to recapture some of those powers.** 
In Wisconsin, legislative review of rules in certain specific areas was 
introduced in 1951*® and in 1953.a general provision was enacted giv- 
ing the legislature authority to invalidate any rule by joint resolution.” 

During the course of the preparation of the new law, the constitu- 
tionality of the 1953 law providing for invalidation of rules by joint 
resolution was questioned, and the legislative council requested the 
attorney general to render an opinion in the matter. The ruling was to 
the effect that the legislature cannot by joint resolution constitutionally 
invalidate a rule which has been duly adopted by an administrative 
agency.*? In the opinion of the attorney general, such a procedure 
would be contrary to article IV, section 17 of the Wisconsin constitu- 
tion which provides in part that “no law shall be enacted except by 
bill.” The new law therefore repeals the 1953 provision and creates 
instead a legislative review committee with advisory powers only.®? 

The law states that the general purpose of the new “committee for 


* Wis. Laws 1955, c. 221, § 13; Wis. Star. - ph 227.06 (1955). 

* See Conn. Gen. Stat. § 285 (1949) ; Kans. Gen. Star. § 77-410 (1949) ; Mice. 
Comp. Laws §§ 24.78b-24.78e (1948) ; Nes. Rev. Star. §§ 84-904 to 84-905.1 (Supp. 
1953); Va. Cope ANN. § 9-6.9(d) (Supp. 1954). See also Schwartz & Carr, Legis- 
lative ‘Control of Administrative Rules and Regulations: I. The American Experi- 
ence and I1. Parliamentary Supervision in Britain, 30 N.Y.U. L. Rev. 1031 (1955) ; 
Ginnane, The Control of Federal Administration by Congressional Resolutions and 
Committees, 66 Harv. L. Rev. 569 (1953) ; Note, “Laying on the Table”—A Device 
for Legislative Control Over Delegated Powers, 65 Harv. L. Rev. 637 (1952) ; Note, 
Legi. Control of Administrative Rules, 41 Cotum. L. Rev. 946 (1941). 

Wis. Laws 1951, c. 653 provided that “any general code covering a particular 
subject” adopted by the board of health or department of agriculture must be sub- 
mitted to the governor thirty days in advance of its proposed effective date. Then, 
if any taxpayer complains in writing to the governor, the governor may suspend the 
effective date of the rule until such time as the rule is approved by the legislature. 
Wis. Laws 1951, c. 713 provided that food standards adopted by the department of 
agriculture must be approved by the legislature through joint resolution before they 
can take effect. 

® Wis. Laws 1953, c. 331; Wis. Stat. § 227.031 (1953). 

* See 43 Ops. Wis. Atr’y Gen. 350 (1954). 

* Wis. Laws 1955, c. 221, §§ 12, 13; Was. Stat. § 227.041 (1955). 
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review of administrative rules,” consisting of two senators and three 
assemblymen, is the promotion of adequate and proper rules by agen- 
cies and an understanding upon the part of the public respecting such 
rules. The committee is empowered to hold hearings and investigate 
complaints and to recommend to the agencies such changes as it be- 
lieves would make the rules about which complaints have been received 
more equitable and practicable and more in the public interest. The 
committee also will biennially report its recommendations to the legis- 
lature. 

For the time being the committee has decided to meet regularly on 
the second Thursday of each month. Plans are to publish notice of its 
meetings in the notices section of each issue of the administrative 
register and also in the list of meetings of legislative council com- 
mittees which is distributed at the beginning of each month. 

While the powers of the new committee are advisory only, it is 
anticipated that its recommendations will carry considerable weight, 
particularly if it carefully screens the complaints it receives. More- 
over, it should serve to create a better understanding among legislators 
and administrators of each other’s problems and at the same time serve 
as an additional forum wherein a person who feels aggrieved by a rule 
may have his complaint heard and the rule reviewed. 


SUMMARY AND CONCLUSION 


Since many of the procedures established by the new law are de- 
pendent upon the new publication system for their successful function- 
ing, it might be well to review briefly the manner in which that system 
will operate. It will consist of the original compilation of rules in loose- 
leaf form plus a monthly supplement or register consisting of loose-leaf 
replacement pages containing the new or changed rules. The register 
also will have a separate part containing notices of hearings on rule 
making. The system will operate in this manner: 

1. The agencies will file their rules and notices of hearings with 
the revisor of statutes. 

2. The revisor will check the rules to see that they are in proper 
form and that the numbering is correct. 

3. Once each month, on a day to be fixed by him, the revisor will 
take all rules and notices filed since the compilation and printing of the 
previous month’s rules and notices and cause them to be printed. 

4. Toward the end of each month, the revisor will mail copies of 
the register (consisting of rules and notices) to subscribers and to 
those entitled to free copies. 
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5. In general, rules will become effective on the first day of the 
next month or at a later date prescribed by the agency. 

6. The notices of hearings on rule making also will become effective 
on the first day of the next month and the hearing may not be held 
until ten days thereafter. 

7. Emergency rules will be published in the official state paper and 
will become effective upon such publication, but a summary of emer- 
gency rules currently in effect will appear in the notices section of each 
issue of the register. 

In summary, the new law should assure ample opportunity for inter- 
ested persons to participate in the rule-making process through public 
hearings, should enable the interested person to always have the cur- 
rent rules on hand, should facilitate a better liaison among the legis- 
lature, administrative agencies and the public through the “watchdog” 
legislative review committee, and should result in greater uniformity 
in rule-making procedures and in the form and numbering of rules. At 
the same time, the law provides sufficient flexibility, through emer- 
gency and other exceptions, to assure that the administrative agencies 
will not be stymied in performing their functions. 

This is not to say that the writer is in complete agreement with all 
the provisions of the new law or that it is without flaws. Many of the 
provisions of the law are the result of compromise of conflicting inter- 
ests, and compromise often leads to ambiguities. It is believed, how- 
ever, that the net effect of the conflicts and ambiguities is minor, that 
those which prove troublesome can easily be corrected in the future 
without changing the basic structure of the new law, and that they do 
not detract from the statement made at the beginning of this article 
that another milestone has been reached in the development of adminis- 
trative procedure in Wisconsin. 











The Children’s Code 


Marycotp SHIRE MELLI* 


The children’s code is the official title of chapter 48 of the statutes 
as revised. The revision, which goes into effect on July 1, 1956, is 
generally regarded as one of the important achievements of the 1955 
legislative session. It was one of two enactments of which the gover- 
nor said in a message to the legislature: “I am frank to say that had 
this legislature done no more than enact [these] two bills . . . it could 
have adjourned with a feeling of pride and satisfaction.”? 


BACKGROUND 


The children’s code was the result of 1% years of work by a com- 
mittee of the Legislative council. That committee, called the child 
welfare committee, was established by the 1953 legislature to “con- 
duct a study of all present laws relating to children and youth with a 
view to systematic and unified codification. . . .’* In creating the 
committee the legislature pointed out that the last time that the laws 
for the protection and care of children were thoroughly studied was in 
1929 and that, in the intervening quarter century, the law read in part, 


there have been many’developments and changes affecting both 
the scope and nature of problems affecting children and youth and 
the health, educational and protective services designed to meet 
these problems. These changing situations have been met only 
partially by piecemeal amendments of the statutes affecting chil- 
dren. There is patent need for re-evaluation of our administrative 
and judicial programs and procedures to codify these scattered 
enactments, to eliminate the obsolete, and to adjust to present 
needs, thus to promote the general welfare of children and youth 
most effectively and economically.® 


Numerous examples of the changes which prompted the legislature to 
re-examine the children’s laws could be cited: the shift in the foster 





* Executive Secretary, Wisconsin Judicial Council. 

* By Wis. Laws 1955, c. 575. In addition to a revision of ch. 48 of the statutes, it 
contained numerous other provisions relating to children. 

* Wis. SEN. x J. 173 1731 (1955). 

* The legislative council (correct title, joint legislative council) is an interim 
research body of the legislature. It is composed of fifteen senators and assemblymen 
and employs a permanent research staff. Wis. StaT. § 13.35 (1953). 

ws Laws 1953, c. 392, § 2. 

.§ i. 
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care of children from orphanages to private families ; the reorientation 
of delinquency programs toward prevention in the school and home 
rather than treatment only in an institution, to mention a couple.® 

The legislative request for an overall study and a codification of the 
laws was also a recognition of the fact that our children’s laws must 
be considered as a unit. Uncoordinated legislative activity may be as 
harmful as none at all. Too frequently in the past, we had considered 
one phase of a problem—the adoption statutes or the state school for 
delinquent boys, for example—without attempting to see that problem 
in its total context. We had amended the laws on the treatment of 
delinquents without bringing the law of the juvenile court, where the 
youngster is adjudged delinquent, intc conformity. We had amended 
the adoption laws to increase the protection for the child without 
recognizing that these provisions are a nullity in the absence of good 
statutes regulating the placement of children. 


PROCEDURE 


No article on the children’s code would be complete without a brief 
description of how the work on it was done. The legislative council 
committee, composed of 3 senators, 3 assemblymen, and 3 citizens at 
large, “with a knowledge of and interest in the problems of children 
and youth”? was, of course, responsible for all final decisions regarding 
the children’s code.* That committee, however, sought both public 
and expert information to aid it in its work. Public opinion was ob- 
tained through hearings held in various parts of the state to give citi- 
zens an opportunity to express their views and to bring their problems 
to the attention of the committee. In addition, local citizens’ groups 
participated in the work on the code by studying problems before the 
committee and making recommendations to it. The committee also 





* For a detailed discussion of the changes in the area of child care in the past 25 
see the report of the child welfare committee. 6 Wis. Lecis. Councm 1955 
Rep’, Part I, at 1. 

* Wis. Laws 1953, c. 392. 

* The members of the original child welfare committee were Assemblymen Holger 
B. Rasmussen, chairman, Arnold J. Cane and Walter D. Cavers, Senators Harry F. 
Franke, Jr., Oscar W. Neale and Clifford W. Krueger, and public members Mrs. Har- 
rison Garner, Professor Leo Beobel and Judge E. J. Morrison. There were several 
changes in the membership of the committee at the beginning of the 1955 legislative 
session because several members did not return to the legislature. Assemblymen Ras- 
mussen and Cavers were replaced by Assemblywoman Sylvia H. Raihle and Assem- 
blyman Everett B. Bidwell. Senators Neale and Krueger were replaced by Senators 
Peter P. Carr and Alfred A. Laun, Jr. Senator Franke was elected chairman, and 
served as such throughout the legislative session. 

* These hearings were held at Sturgeon Bay, Waukesha, Milwaukee, Ladysmith, 
Eau Claire, La Crosse and Madison. 
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received some expression of opinions from citizens attending com- 
mittee meetings, which were always open to the public. 

The legislative committee obtained expert advice through the use of 
advisory committees, a common practice of the legislative council. 
Two advisory committees were appointed: one made up of eight 
juvenile court judges,’ and the other of nine representatives of agen- 
cies which are engaged in child welfare work.™ 

Both the child welfare committee and its advisory committees had 
the assistance of the legislative council staff. One of the staff’s research 
lawyers was assigned to the children’s code project and devoted the 
majority of her time to it. 

All sections in the Children’s Code were originally drafted by the 
council staff. In preparing drafts, the staff checked the legislative 
history of each section of the existing law and the cases and opinions 
of the attorney general interpreting those sections. In addition, similar 
laws of other states were studied to determine how they solved certain 
problems. Factual information necessary for evaluation of the present 
statutes was obtained from various sources: questionnaires to the 
juvenile court judges, sheriffs, and district attorneys in the state and 
to the police chiefs of all cities and villages with populations of 3,000 
or more; questionnaires to all voluntary child welfare agencies in the 
state; consultation with personnel from the state departments of 
public welfare, public instruction, health, vocational education and 
the industrial commission; examination of records of the state de- 
partment of public welfare. 

After the drafts of the sections were prepared by the council staff, 
they were submitted to the advisory committees for their consideration. 
Redrafts were then prepared to meet the committees’ objections and 
suggestions. This procedure was followed with each section until a 
draft was found to be acceptable to the majority of both committees. 
In some cases as many as nine drafts of a section were prepared. 





* The members of the juvenile court paese —— were County Court Judges 
Robert G. Varnum (St. Croix), chairman, John K. Callahan (Marquette), Byron B. 
Conway (Wood) and Lambert A. Hansen (Monroe), Superior Court Judge Roy H. 
Proctor (Dane), Municipal Court Judges Donald W. Gleason (Brown) and Arthur 
L. Luebke (Rock), and Children’s Court Judge John J. Kenney (Milwaukee). 

“The members of the social agency committee were Morris Hursh (Wisconsin 
Welfare Council), chairman, Sylvester Odessa (Milwaukee County Community Wel- 
fare Council), Fr. Norbert Dall (Catholic Welfare Bureau, La Crosse), The Rev. 
Benjamin A. Gjenvick (Lutheran Welfare Society of Wisconsin), Richard Jung (Pro- 
bation Officer, Sheboygan County), Mrs. Harold L. Miller (Jewish Family and Chil- 
dren’s Service), James J. Roepke (Waukesha County Welfare Department), Norman 
Whitford (Winnebago County Welfare Department), and Margaret Winchell (Chil- 
dren’s Service Society of Wisconsin). 
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Usually, however, when agreement was reached, the decision was 
unanimous. 

When the drafts of the sections were considered by the advisory 
committees to be in acceptable form, a joint meeting was held with 
the child welfare committee. In many cases the sections were re- 
drafted again several times to meet objections and suggestions of that 
committee. All sections of the children’s code were approved, usually 
unanimously, by all three of these committees—the juvenile court 
judges, the child welfare agency representatives and the legislative 
child welfare committee. 

After the children’s code was completely drafted, about 1,500 
copies of the bill, prefaced by a committee report highlighting impor- 
tant or controversial changes in the code, were printed and distributed 
throughout the state. Also, that portion of the children’s code relating 
to the juvenile court was presented to the board of juvenile court 
judges at its midwinter meeting in December, 1954.1 By the time 
the children’s code was before the legislature, all interested persons 
had had an opportunity to obtain and read copies of the bill. 


DESCRIPTION OF THE CHILDREN’S CODE 


What is the children’s code? Obviously, it does not contain all 
statutory provisions relating to children. There are approximately 400 
sections in the statutes which apply specifically to children.** In most 
cases, they belong more properly in the chapter on the subject matter 
to which they relate rather than with other sections dealing specifically 
with children. For example, the statutory provisions relating to the 
licensing of all drivers under 18 obviously were better placed in chapter 
85 along with the other driver licensing requirements. However, cer- 
tain subject matter, intended primarily for the benefit and welfare of 
children, properly belongs as part of a single chapter. These subjects 
include the juvenile court, child welfare services, community services 
for the prevention of delinquency and the adoption of minors. These 
make up the children’s code. 

The subjects brought together into the children’s code were found 
in a number of different chapters in the old statutes, but most of them 
were in chapters 48, 54, and 322. Chapter 48 was completely revised, 
although most of the old subject matter remains in the chapter ; how- 
ever, certain provisions on the licensing of maternity hospitals by the 





* Although there was some sharp disagreement over certain sections, all sections 
were approved by a majority of the judges present. 
* These are compiled in 6 Wis. Lects. Councit 1955 Rep’r, Part III, app. G. 
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state board of health have been transferred to chapter 140. Those sec- 
tions in chapter 54 relating to the state program for delinquents and 
the strengthening of community services for the prevention of delin- 
quency were taken out and transferred to the children’s code. This 
means that in the 1955 statutes only the state program for convicted 
offenders under the age of 21 will appear in chapter 54. That was the 
original purpose of the model youth authority act as promulgated by 
the American Law Institute (after which chapter 54 was patterned) 
and the inclusion of a treatment program for delinquents was not in- 
tended as part of the act.1* Innumerable difficulties in construction 
resulted from the old organization because there were provisions in 
both chapters 48 and 54 dealing with the treatment of delinquents and, 
in some cases, those provisions were contradictory. 

The children’s code also includes all the provisions previously in 
chapter 322 relating to the adoption of minors. Chapter 322 now con- 
tains only the provisions on the adoption of adults. Adoption of minors 
is a proceeding closely related to certain child welfare provisions such 
as placement of children for adoption and, therefore, there is sound 
logic in placing the two types of provisions in the same chapter for easy 
reference.” The adoption of an adult, although it follows essentially 
the same legal procedure as the adoption of a minor, usually involves 
far different purposes and problems. The minor is adopted to be raised 
as a member of the adoptive family group; usually he is too young to 
protect himself from adoption by undesirable persons. The statutes 
provide for investigation of the proposed adoptive home and of the 





See Beck, Five States: A Stupy oF THE YouTH AUTHORITY ProcrAM (1951). 

** Placing the adoption sections in a chapter with other child welfare provisions 
should also clarify the problem of the interpretation of the adoption statutes. Since 
adoption was unknown to the common law, the Wisconsin Supreme Court has held 
that the statutory requirements must be followed exactly or the adoption is void. 
See, for example, Adoption of Morrison, 260 Wis. 50, 49 N.W.2d 763 (1951); Will 
of Bresnehan, 221 Wis. 51, 265 N.W. 94 (1936); Will of Mathews, 198 Wis. 128, 
223 N.W. 434 (1929) ; St. Vincent’s Infant Asylum v. Central Wis. T. Co., 189 Wis. 
483, 206 N.W. 922 (1926) ; In re Estate of McCormick, 108 Wis. 234, 84 N.W. 148 
(1900). Contra, Adoption of Bearby, 185 Wis. 33, 200 N.W. 686 (1924) ; Parsons v. 
Parsons, 101 Wis. 76, 77 N.W. 147 (1898). The legislature has made several attempts 
to mitigate the effect of the court’s rule. The first two attempts (Wis. Laws 1923, 
c. 49 and Wis. Laws 1929, c. 439) were found inapplicable or void (Will of Mathews 
and Will of Bresnehan, supra). They, like the provision, Wis. Stat. § 322.09- (1953), 
were in the form of a statute of limitations on attacking the adoption decree. It 
would seem that a better solution would be to make it clear to the courts that the 
legislature does not intend the adoption statutes to be re! construed but that 
they should be construed to effect the best interests of the child——as other child 
welfare provisions always have been construed. Placing the adoption sections along 
with the other child welfare provisions, plus a section on construction, Wis. Stat. 
§ 48.01 (1955), stating that “ Ct This chapter shall be liberally construed to effect [its] 
objectives” should make the legislative intent clear. After all, the only purpose of 
any rule of statutory construction is to determine the legislative intent. 
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minor’s background to determine if he wil! fit in with the adoptive 
family group. In the case of an adult, these considerations are not 
present. The two situations are clearly distinct problems and should 
be dealt with separately. 

What is gained by this reorganization? In the first place, because 
it draws together closely related provisions, it makes the law much 
easier to work with and to find. A person interested in learning about 
the performance of child welfare services by county agencies need only 
look in one section of chapter 48. Previously, it was necessary to go to 
four different chapters of the statutes for this information.’® 

Secondly, ambiguities in the law are eliminated because inter-related 
provisions are brought together, in some cases into the same section. 
In doing this, it is possible to do away with overlapping and conflicting 
provisions and to fill gaps. In bringing similar sections together into 
one place, it is also possible to determine whether certain terms have 
or should have the same meaning. This is the big advantage with any 
code: the definition of terms and the use of these terms throughout 
the code with the same meaning. 

Thirdly, the elimination of repetitious provisions relating to the same 
subject matter reduces the bulk of the statutes. A good example of 
this is the licensing of various facilities—child welfare agencies, foster 
homes, and day care centers—by the state department of public wel- 
fare. Previously, the procedures regarding each type of licensing were 
spelled out in the statutes. In the code the licensing of all these facili- 
ties is covered in one set of procedures.1* 

In addition to reorganizing the children’s laws, the children’s code 
contains a revision of those procedural provisions. The provisions 
were made easier to read and to work with, procedures which are no 
longer used were dropped, and obsolete provisions which have been 
superseded by more recent legislation were eliminated. Little attempt 
was made to retain the present language since in many cases it is vague 
and ambiguous and has caused difficulties in interpretation. Therefore, 
the provisions in the children’s code look much different from those 
in the old law. 


SUBSTANTIVE CHANGES 


Many of the substantive changes made by the children’s code are of 
a minor nature. Many others relate to child welfare services which 
are not of great interest to the practicing attorney. Therefore, the 





* Wis. Star, §§ 46.22(5)(g), 48.29, 49.19, 49.51 and 59.08(9a) (1953). 
** Wis. StaT. §§ 48.66-48.77 (1955). 
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following discussion of substantive changes will be limited primarily 
to changes in the juvenile court jurisdiction, procedures and powers, 
and to changes in the adoption laws. 


Juvenile Court Jurisdiction 


Jurisdiction Over Delinquent Children 


Under the old statutes the juvenile courts and the criminal courts 
had concurrent jurisdiction over all delinquent children ages 16 to 18.18 
This meant that the case went before the court first acquiring jurisdic- 
tion.1® The decision regarding the court into which a particular young- 
ster was taken might be made by any official who handled the case 
before the court hearing—the arresting officer, the sheriff, the district 
attorney. In addition, the old law was not clear since it gave the crimi- 
nal courts concurrent jurisdiction over delinquent children 16 or older, 
a category which included such noncriminal conduct as truancy from 
school or running away from home.”° 

The new law provides an orderly statutory procedure for determin- 
ing which children should go before juvenile court and which should 
go before criminal court. All children under 18 go first into juvenile 
court where, if the child is 16 or older, the court may order the case 
transferred to criminal court either because the interest of the public 
or the best interest of the child requires that the criminal court deal 
with the case. In addition, the criminal court jurisdiction is clearly 
limited to violations of state laws.” 


Jurisdiction Over Persons 18-21 in Certain Cases 

Under the old statutes the criminal court could transfer to the 
juvenile court cases involving certain nonviolent sex offenses including 
“statutory rape” by youths 18 to 21." This provision had been ques- 
tioned because it singled out a particular type of crime for an extension 
of juvenile court jurisdiction beyond the age of 18. It is dropped in 
the new code. 


Changes in Grounds for Termination of Parental Rights 


The termination of parental rights is one of the most important 
powers of the juvenile court. By means of it, the court severs the 
parent-child relationship. It is usually done as a preliminary to placing 





4 Wis. Stat. § 48.01(5)(am) (1953). 

* State ex rel. White v. District Court, 262 Wis. 139, 54 N.W.2d 189 (1952). 
Wis. Stat. § 48.01(1)(c) (1953). 

™ Wis. STaT. § 48.18 (1955). 

2 Wis. Stat. § 48.01 (1)(c) and (5)(am) (1953). 
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a child for adoption. The only other way in which a child may be 
released for adoption when his natural parents are living is through 
their consent to the adoption.”* 

Termination of parental rights may be either voluntary, #.e., on the 

request of the parent, or involuntary, i.e., for cause because of the 
parent’s failure to perform his duties and responsibilities in the parent- 
child relationship. Because of the drastic nature of the termination of 
parental rights, the grounds for allowing an involuntary termination 
are very limited.** Therefore, any change to increase those grounds 
is very carefully considered. 
Mentally Deficient Parents. Under the old law as interpreted by the 
attorney general the rights of a mentally deficient parent could not be 
terminated on grounds of abandonment or neglect, but only by waiting 
two years and having a re-examination of the parent for mental de- 
ficiency. This created cases of very real hardship for children whose 
mentally deficient parents disappeared before the two-year period had 
passed ; the parent’s rights could not be terminated and the child could 
not be placed in a permanent home. 

After study of this problem, the child welfare committee concluded 
that the important question in determining whether the parent’s rights 
should be terminated is not the parent’s mental deficiency since some 
mentally deficient persons are adequate parents. The question is 
whether that mental deficiency makes the parent incapable of giving 
the child proper parental care and protection. Therefore, the new law 
gives the juvenile court the power to terminate the rights of a parent 
found mentally deficient under chapter 51 if the court finds that because 
of his mental deficiency the parent is, and will continue to be, incapable 
of giving his child proper parental care and protection.”® 
Mentally Ill Parents. For a number of years there has been concern 
over the problems resulting when parents of young children become 
mentally ill. Sometimes this mental illness is of long duration and, 
when the parent recovers, he or she is a complete stranger to the child. 





* Wis. Stat. § 48.84(1) (1955). 

* The grounds for termination in addition to those discussed in this article may be 
summarized as follows: (a) abandonment; (b) substantial and continuous or re- 
peated refusal to provide the child with hecessary parental care and protection; 
(c) substantial and continuous neglect to provide the child with necessary financial 
support although able to do so; (d) unfitness by reason of debauchery, habitual use 
of intoxicating liquor or narcotic drugs, or repeated lewd and lascivious behavior, 
which is found by the court to be likely to be detrimental to the health, morals or 
well-being of the child and which continues for one year after the child is removed 
from the parent’s custody. Wis. Stat. § 48.40 (1955). 

** Wis. Stat. § 48.07(7) (a)4. (1953) ; 41 Ops. Wis. Atr’y GEN. 362 (1952). 

* Wis. Stat. § 48.40(2)(e) (1955). 
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Sometimes the parent never recovers and the child is destined to living 
in a foster home all his childhood. This type of situation is particularly 
bad in the case of an illegitimate child whose mother is mentally ill. 
Such a child has no other parent to look after him. 

On the other hand, it is pointed out that mental illness is not the 
fault of the parent any more than physical illness is. No one would 
suggest terminating the rights of a parent who has contracted tubercu- 
losis. Furthermore, great progress has been made. by medical science 
in the treatment and cure of mental disease ; cases considered hopeless 
and incurable today may not be so in the near future. 

The new code makes no change in the old law which did not permit 
mental illness to be a ground for terminating parental rights. However, 
in those cases where prior to the mental illness the parent has aban- 
doned or neglected his child so that grounds for terminating his rights 
exist in that area, the court is allowed to terminate the parent’s rights 
even though the parent is now incompetent because of the adjudication 
of mental illness.?* 


Clarification of Concurrent Jurisdiction Over Custody 


There has been much discussion over the conflict between the juris- 
diction of the juvenile court and that of other courts over the custody 
of children.** Most of the problem has arisen because of the continu- 
ing jurisdiction of the divorce court over the custody of children of 
divorced parents. Conflict results when a child of divorced parents 
later becomes neglected or delinquent. The new code makes it clear 
that the jurisdiction of the other court over the custody of the child 
does not interfere when facts have arisen which support the exclusive 
jurisdiction of the juvenile court over neglected, dependent or delin- 
quent children.”® 


Juvenile Court Procedures 


In revising the juvenile court procedures much attention was paid 
to providing safeguards for the rights of the youngster and his parents. 
A study of the juvenile court laws indicated that in earlier revisions 
attention had been focused on what could be done to help the child 
to the extent of disregarding matters of procedural due process. It was 





** Wis. Stat. § 48.40(3) (1955). 

* This conflict results from the provision in the juvenile court law that “[n]othing 
contained herein shall deprive other courts of the right to determine the custody of 
children upon writs of habeas corpus, or when such custody is incidental to the 
determination of causes pending in such courts.” Wis. Stat. § 48.01(5) (am) (1953) ; 
Wis. Stat. § 48.15 (1955). 

” Wis. Start. § 48.15 (1955). 
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the opinion of the members of the child welfare committee that it is 
not enough to do what is best for the child ; what is best for him must 
be done without infringing on his individual rights. 


Service of Summons and Notice 


The old statutes provided that in the case where personal service 
could not be made, the judge could order service by registered mail or 
by publication, or both.*° No length of time for this type of service was 
provided. The new code provides for service by registered mail, if an 
address is known, and requires that the letter be mailed a certain num- 
ber of days before the hearing. If no address is known, then service 
may be by publication in a newspaper printed and circulated in the 
county in which the hearing will be held at least one week before the 
time of the hearing.** 

In the termination of parental rights the old law provided for service 
by publication if personal service of the notice of termination of paren- 
tal rights could not be made.*? Because of the holding in Mullane v. 
Central Hanover Trust Co.,5* the new code requires that, if an address 
is known, the notice should also be sent by registered mail at least 
twenty days prior to the hearing.** 


Detention 


Under the new law* the judge must order any detention instead of 
just detention in jail as required by the old law.** Also, the age restric- 
tion regarding detention in jail is eliminated and a child who constitutes 
a menace to himself or others may be detained in an approved jail even 
though he is under 14 years of age.**7 This was a highly controversial 
change in the law and was opposed by a strong minority of juvenile 
court judges, social workers and lay people appearing before the child 
welfare committee. The committee based its recommendation of the 
change on the fact that an arbitrary chronological age is not a sound 
criterion for determining whether jail detention is necessary. It felt 
it was better to allow the juvenile court judge the discretion to order 
jail detention, regardless of age, when the youngster clearly is so 
dangerous that he must be kept in a place of security. Persons oppos- 





* Wis. Stat. § 48.06(3) (1953). 

™ Wis. Stat. § 48.22(1) (1955). 

™ Wis. Stat. § 48.07 (7)(am) (1953). 
* 339 U.S. 306 (1949). 

“ Wis. Star. § 48.42(1) (1955). 

* Wis. Strat. § 48.29(2) (1955). 

* Wis. Stat. § 48.12 (1953). 

* Wis. Stat. § 48.30 (1955). 
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ing the change felt that some type of alternative—regional detention 
home, for example—should be developed. Unfortunately, all the 
alternatives suggested needed more study than the child welfare com- 
mittee had time to give. However, that committee recommended fur- 
ther study of the problem.** 


Jury Trial 


There was no jury trial in juvenile court (except in the Milwaukee 
children’s court where appeals are directly to the supreme court) under 
the old law because a jury trial could be had on appeal to circuit court.®® 
The new law provides for a jury trial in juvenile court if it is de- 
manded.*® Apparently, there is no jury trial in circuit court on 
appeal.* 


Conduct of the Hearing 


The new code provides that the conduct of the hearing is up to the 
discretion of the judge and “may be as formal or informal as he con- 
siders desirable.”4? In regard to evidence it provides: “If there is a 
disputed issue of fact, the customary rules of evidence applied to issues 
of fact in civil trials shall be followed. The finding of fact shall rest on 
the preponderance of evidence adduced under those rules.”** These 
provisions were taken from the case law.** The committee felt, how- 
ever, that it was desirable to state them in statutory form.* 


Guardian Ad Litem and Counsel 


The new code gives the court specific authority to appoint a guar- 
dian ad litem when considered desirable and to appoint counsel for a 
child or his parents if unable to employ counsel.“ 





* 6 Wis. Lecrs. Councit 1955 Rep’r, Part I, at 22. 

” Wis. Srat. §§ 48.01(3), 48.07(8) (1953). 

“ Wis. Star. § 48.25(2) (1955). 

“ Wis. Star. §§ 48.05(12), 48.47 (1955). 

“© Wis. Stat. § 48.25(1) (1955). 

“ Wis. Stat. § 48.25(3) (1955). 

“ State v. Zirbel, 171 Wis. 498, 177 N.W. 601 (1920) ; Harry v. State, 246 Wis. 69. 
16 N.W.2d 390 (1944). Annot., 86 A.L.R. 1008 (1933). But see State v. Scholl, 
167 Wis. 504, 167 N.W. 830 (1918). 

“ Possibly the reason that the rules on evidence have not been stated in the statutes 
earlier is that, according to juvenile court judges, the vast majority of cases coming 
before that court do not involve disputed issues of fact. 

“ Wis. Star. § 48.25(5) (6) (1955). Some experts have suggested a “friend cf the 
child” position in connection with the juvenile court. It would be the duty of this 
person to see that the child’s best interests are protected. This, of course, is the 
function of the attorney in the ordinary court case. Unfortunately, juvenile court 
judges indicate that lawyers frequently misunderstand their role in a juvenile court 
hearing. They try to turn the hearing into a formalized trial which, of course, defeats 
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Petition in Cases of Traffic Violations 


The old statutes required that a petition be filed in all cases coming 
before the court. Many judges felt this was unnecessary in the case 
of traffic violations. Therefore, the new law provides that the com- 
plaint may serve as sufficient basis for a court hearing, unless the child 
is alleged to be delinquent.** 


New Evidence and Appeals 


The old statutes allowed a juvenile court proceeding to be reopened 
at any time.** The new code restricts the period for reopening on the 
ground of new evidence to one year, which is the limitation in section 
270.50 on new trials on the ground of new evidence.*® 

Under the old law, on appeal to the circuit court there was a com- 
pletely new trial.°° Under the new law, apparently this is no longer 
true and the review is on the record made in juvenile court.™ 


Changes in Procedure in Milwaukee Children’s Court 


Section 48.05 of the new law changes the practice and procedure in 
the Milwaukee children’s court from circuit court to civil court pro- 
cedure. Formerly, all appeals from the Milwaukee children’s court 
went to the supreme court. The new law changes this so that appeals 
may be either to the circuit court or the supreme court. 





a good deal of the purpose of the juvenile court procedure. They see their duty as 
that of a lawyer defending a criminal and try to get their client “off” on technicali- 
ties; they fail to recognize that the purpose of the juvenile court is much different 
from the purpose of a criminal trial and they may be hurting their client more than 
helping him by their attitude. 

The attitude of the lawyer before the juvenile court can probably be traced to his 
complete lack of training in this type of case. Although many lawyers, as judges or 
district attorneys, if not as private practitioners, play very important roles in the 
juvenile court process, the law schools traditionally have paid little or no attention to 
the philosophy or procedures of that court. The result is that the lawyers either mis- 
understand the goals of the court or abdicate their responsibilities on the ground 
that juvenile court problems are problems for social workers. The particular skills 
of the social worker are, of course, essential to the proper functioning of the juvenile 
court, but this does not mean that the traditional legal rights of the individual do not 
need protection. 

It is interesting to note that in spite of the fact that they criticized the ineptness 
of the lawyer in juvenile court, the judges clearly recognized his value. A majority 
thought that it was desirable to have the juvenile represented by counsel in some 
cases. This was particularly true in cases where there is a serious charge or a disputed 
question of fact. 

* Wis. Stat. § 48.20(4) (1955). 

Wis. Star. § 48.07(2a) (1953). 

Wis. Stat. § 48.46 (1955). 

” Wis. Star. §§ 48.01(3), 48.07(8) (1953). 

™ Wis. Stat. $§ 48.05(12), 48.47 (1955). 
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Juvenile Court Powers 

Informal Disposition 

The new code contains a provision on informal disposition which 
not only gives the court power to make that type of disposition (a 
power it had under the old law) but also sets forth the rights of the 
child involved.®? “Informal disposition” is defined as a method used 
for cases referred to the juvenile court and handled by the judge or 
probation officer and disposed of without being placed on the official 
court calendar for hearing.®* Since the court does not take formal 
jurisdiction of the matter, it does not have any power to compel the 
child to do anything ; the judge merely uses the prestige of his office— 
and the threat of taking formal jurisdiction—to make the child abide 
by his suggestions. 

The informal disposition of cases is one of the most controversial 
practices of the juvenile court. Chief Justice Arthur T. Vanderbilt of 
the New Jersey Supreme Court has criticized it saying: 


In their zeal to care for children neither juvenile judges nor wel- 
fare workers can be permitted to violate the Constitution, espe- 
cially the constitutional provisions as to due process that are in- 
volved in moving a child from its home. The indispensable ele- 
ments of due process are: first, a tribunal with jurisdiction; sec- 
ond, notice of a hearing to the proper parties; and finally, a fair 
hearing. All three must be present if we are to treat the child as 
an individual human being and not to revert, in spite of good in- 
tentions, to the more primitive days when he was treated as a 
chattel. This, I am sure, is the last thing anyone would want to do. 
Yet we are told that juvenile court judges . . . are increasingly 
calling before them children in “unofficial cases” . . . and acting 
as a court without any formal petition. Without a formal petition 
before it the court, of course, has no jurisdiction to act at all.54 


Another writer comments that “. . . the practice with respect to ‘un- 
official cases’ appears to have grown so far beyond statutory language 
and intention as to jeopardize, in some instances, the identity of the 
court as a judicial agency.”** The practice of the courts of using the 
threat of taking formal jurisdiction as a means of enforcing good be- 
havior is pointed to as a possible perversion of the judicial process. 
Unofficial cases are usually justified on the ground that it is better 





= Wis. Srar. § 48.19 (1955). 
51052 WISCONSIN JUVENILE Court Rep’r 15 (State Department of Public Wel- 


fare, August, 1953). 

* VirTUE, STUDY OF THE BASIC STRUCTURE FOR CHILDREN’S SERVICES IN MICHIGAN, 
p. x (1953). 

* Id. at 230. 
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to bring the case formally into court only as a last resort. If the 
matter can be settled without formal court action, all the better. An 
analogy is drawn to the role of the district attorney in the prosecution 
of criminal charges. Frequently, he does not prosecute if restitution 
is made or other conditions are satisfied which appear to take care of 
the problem. The juvenile court judge, like the district attorney, does 
not want to give the individual “a record” unless it is absoiutely the 
only alternative left. It seems to be a recognition that the principal 
result of an adjudication by the court is to set in motion the means by 
which the criminal or the delinquent can be rehabilitated or by which 
the neglected or dependent child may receive proper care. If it can be 
accomplished without court action, particularly in the case of the 
criminal or the delinquent, apparently the feeling is that it is all to 
the good.*¢ 

The real difficulty which the critics of unofficial cases may be at- 
tempting to reach is that the courts deal unofficially with cases which 
they would have no jurisdiction to deal with officially. This, of course, 
is clearly an abuse of the court’s power. But prohibiting the court from 
dealing with any cases unofficially in order to eliminate this type of 
abuse may not be the solution. The new code, on the other hand, clear- 
ly provides that unofficial disposition may be used only if the court 
would have jurisdiction to deal with the matter officially. 


Restitution 


New section 48.34(1)(e) gives the juvenile court authority to re- 
quire a child to make restitution for damage done to the property of 
another. There was some question as to the court’s power to do this 
under the old law. This clarification of the law was prompted by the 
growing concern expressed over vandalism. Many juvenile court 
judges agreed that, in most cases, requiring a youngster to make reason- 
able amends when he has damaged another’s property has a desirable 
effect by bringing home to the child the seriousness of his conduct. 


Period of Probation 


New section 48.34(2) provides that unless the court specifies a 
shorter or longer period all orders for supervision expire at the end of 
one year. Under the old law children could be placed on probation 
until further order of the court.5* Sometimes contact with the proba- 
tioner was lost and he was forgotten. His probationary status was not 





™ But see TAPPAN, JUVENILE DELINQUENCY 202 (1949). 
™ Wis. Star. §§ 48.01(5)(b), 48.07(1)(a) (1953). 
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doing him any good because he was not receiving any service, but he 
still had the disabilities of being under supervision by order of the 
court. In this situation there should be provision for automatic termi- 
nation of the probation; such is provided in section 48.34(2). 


Traffic School 


Section 48.36 of the new law gives the juvenile court authority to 
require attendance at a traffic school for violations of traffic laws. 


Authority to Disclose Information 


Under the old statutes there was some question as to the authority 
of the juvenile court to disclose information concerning youngsters 
who have been before the court.5* Such a restriction may be unfair to 
the youngster because the reasons for his juvenile court record may be 
trivial. On the other hand, his juvenile court record may be very recent 
and very bad and, under certain circumstances, it may be better to 
disclose such information to qualified persons requesting it. For ex- 
ample, the youngster may be before a criminal court for sentencing on 
a robbery conviction. The fact that he had been in juvenile court sev- 
eral times for similar deeds will certainly be of help to the sentencing 
judge in determining whether he is a good probation risk. 

The new law clarifies the court’s authority to disclose information 
of this type.® 
Social Service Staff for Juvenile Court 


The juvenile court is somewhat unique among courts because it was 
established with broad powers and flexible procedures so that it could 
deal with each case on its individual merits and, thereby, afford each 
child the best possible treatment. Roscoe Pound has called it an indi- 
vidualized court and warned that “[t]he powers of the Star Chamber 
were a trifle in comparison with those of our juvenile courts. . . .”°° 

In order to dispense individualized justice properly, a court must 
have adequate personnel to investigate and study the youngster to de- 
termine what will be of most benefit to him and the public. Many of 
the juvenile courts in this state do not have the necessary social service 
personnel to enable them to function as individualized courts should. 





; a Strat. § 48.07(3) (1953), as interpreted by 41 Ops. Wis. Atr’y GEN. 70 
1952). 

* Wis. Stat. § 48.38(2) (1955). 

® Forward to Younc, SoctaL TREATMENT IN PROBATION AND DELINQUENCY (1953) 


as quoted in STANDARDS FoR SPECIALIZED Courts DEALING WITH CHILDREN 4 (Chil- 
dren’s Bureau Pub. No. 346, 1954). 
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The result is that those courts are wielding the tremendous powers of 
the juvenile court under very dangerous circumstances. 

The new children’s code attempts to alleviate this situation by re- 
quiring the county to provide the juvenile court with “the services 
necessary for investigating cases and supervising cases. . . .”®* Fur- 
ther, the child welfare committee recommended—and the legislature 
granted—extra personnel for the state department of public welfare to 
enable them to handle cases which the counties were unable to handle.® 


Changes in the Adoption Laws 
Investigation and Court Approval of Independent Placements 


The new children’s code contains a provision intended to strengthen 
the protection afforded children who are being adopted. For a number 
of vears it has been recognized that the county court in granting a 
petition for adoption cannot determine whether the adoptive home is 
desirable without the aid of a social investigation of that home. There- 
fore, the law has required an investigation of all adoptive homes when 
the petition for adoption is filed.** The child welfare committee 
saw—as many others have also seen—that there was an important 
gap in this requirement, particularly in the case where the investi- 
gation has proved to be most important, i.e., the case where the child 
is placed by his parent without any investigation of the prospective 
home. In a significant number of cases, a petition for adoption is not 
filed until several years after the child is placed in the home. By the 
time the investigation of the home is made the relationship of parent 
and child is already established through the long period of association. 
In that type of situation, the judge usually feels that he cannot deny 
the adoption petition unless the home is very bad. Therefore, the new 
code requires that the investigation should be made and the home 
approved when the child is placed there.** Then, the court may take 
action to change an undesirable placement before it is too late. 

The stock objection to requiring any investigation at the time of 
placement is that it violates the right of the parent to place his child 
with whomsoever he pleases. This objection is meaningless, however, 
in view of the power of the court to deny the adoption of the child 
when the adoption petition is filed.** Furthermore, too frequently, a 
parent who wants to place his child for adoption is primarily interested 





™ Wis. Stat. § 48.06(2) (1955). 

* Wis. Laws 1955, c. 463. 

* Wis. Star. § 48.88(2) (1955); Wis. Stat. § 322.02 (1953). 
“ Wis. Stat. § 48.63(2) (1955). 

* Wis. Star. § 48.95 (1955). 
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in ridding himself of an unwanted burden. In that situation, the pro- 
tection of the child should receive paramount consideration. 


Failure of Guardian to Consent 

The new code overrules the holding in Adoption of Tschudy® that 
the county court has no jurisdiction to proceed if the guardian (usually 
an adoption agency ) refuses to consent to the adoption. In the Tschudy 
case the state department of public welfare had refused to consent to 
the adoption by Mrs. Tschudy of a ward of the department. The de- 
partment based its refusal on a change in Mrs. Tschudy’s situation (her 
husband had died suddenly) and on an alleged failure to provide 
proper care of the child. The county judge reviewed the department’s 
reasons, found them to be insufficient to warrant refusal to consent and 
ordered the adoption to proceed. The department appealed and the 
supreme court refused to review the case on its merits, holding that 
under the statute the courts had no jurisdiction to proceed if consent 
to the adoption was not given. . 

The new code gives the prospective adoptive parents the opportunity 
to show that the guardian’s refusal to consent is arbitrary, capricious 
or not based on substantial evidence. If they succeed the court may 
waive the guardian’s consent and grant the adoption.® 


Inheritance By Adopted Child From Natural Relatives 

Under the new law an adopted child no longer inherits from both 
his adopted and his natural relatives ; his inheritance rights are limited 
to his adopted relatives.** This is logical because the purpose of adop- 
tion is to change completely the status of the person adopted from a 
child of his natural parents to a child of his adoptive parents. 

More important, allowing a child to inherit from his natural relatives 
defeated all the safeguards in the adoption law intended to keep the 
identity of the natural and adoptive parents secret. It is generally 
regarded desirable that the natural parents should not know where 
their child is or who has adopted it, unless the adoption involves rela- 
tives. 

Another difficulty created by allowing a child to inherit from natural 
relatives is in settling estates because tracing adopted relatives of the 
deceased may be an impossible task.®* 





267 Wis. 272, 65 N.W.2d 17 (1954). 

* Wis, Strat. § 48.85 (1955). 

® Wis. Stat. § 48.92 (1955). Previously, he could inherit from both natural and 
— relatives. Wis. Stat. § 322.07 (1953). See, Note, 1956 Wis. L. Rev. 504, 
infra. 

© This difficulty apparently prompted the board of county judges to recommend a 
change similar to that made in the children’s code. Bill 254S (Wis. 1955). 








A Survey of Scandinavian Legal Philosophy - 
Part | 


LesTER B. OrFIELD* 


During the past quarter of a century there has been an increasing 
interest in Scandinavian legal philosophy. This interest is shared by 
both American and English lawyers. Professor Ehrenzweig states: 


Those of us who read or teach jurisprudence have enjoyed the 
English writings of Vilhelm Lundstedt, Karl Olivecrona, and Alf 
Ross, whom we have come to recognize as the foremost Scandi- 
navian realists.* 


Dean R. H. Graveson of the University of London points out that 
among the foreign jurists dealt with in the courses in jurisprudence 
at the University of London are Lundstedt and Olivecrona.? In other 
English law schools reference to the writings of Olivecrona “is fairly 
common.”® 

The first modern American textbook on jurisprudence, that by 
Edgar Bodenheimer, published in 1940, contained no reference to 
Scandinavian legal philosophy. Professor Lon Fuller in reviewing this 
book states : 


I regret the omission of any discussion of the Swedish school of 

legal realism founded by Hagerstrom, and represented in English 

works by Olivecrona and Lundstedt.* 

A leading British textbook on jurisprudence Legal Theory by Pro- 
fessor Friedmann first published in 1944 has been criticized by a Brit- 
ish reviewer because of the “absence of any reference to the Swedish 





* Professor of Law, Indiana University ; author of Taz GrowTH oF SCANDINAVIAN 
Law (1953). The author wishes to express his appreciation for suggestions from 
Edgar Bodenheimer, Kenneth Carlston, Thomas A. Cowan, Albert A. Ehrenzweig, 
Frank W. Hanft, Josef L. Kunz, Myres S. McDougal, Edwin W. Patterson, Roscoe 
Pound and Max Rheinstein. 

This article is the first part of two. The final part will be published in the forth- 


coming July issue. 
* Ehrenzweig, Book Review, 3 Am. J. Comp. L. 116 (1954). 
7138 (198 The Teaching of Jurisprudence in England and Wales, 4 J. Lecat Ep. 
127, 133 (1951). 
* Td. at 130. Vf. Phillips, Book Review, 18 Mopvern L. Rev. 535 (1955). 
‘Fuller, Book » 41 Corum, L. REv. 965, 966 (1941). 
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jurists Hagerstrém, Lundstedt and Olivecrona.”® The late Professor 
Max Radin stated of the first edition: “Indeed, I can note nothing of 
the least significance which seems omitted except some reference to the 
Swedish writers, Olivecrona and Lundstedt.”® Professor Friedmann’s 
review of a book by the Danish authority on property law, Vinding 
Kruse, indicates that he is appreciative of Scandinavian contributions.’ 

Most of the modern textbooks on jurisprudence make some refer- 
ence to Scandinavian legal philosophers. George W. Paton refers to 
Trygve Leivestad’ of Norway, Alf Ross® of Denmark, Vinding 
Kruse’ of Denmark and Edward A. Westermarck of Finland.” Julius 
Stone refers to Alf Ross,!* Niels Hemmingsen of Denmark,!* Fried- 
rich Paulsen** of Denmark, who however, spent most of his life in 
Germany, Lundstedt,!® Olivecrona,!® Westermarck"’ and Kruse.1® Ed- 
win W. Patterson refers to Frede Castberg’® of Norway and Alf 
Ross.” The well known book in honor of Roscoe Pound contains 
essays by Lundstedt* and Olivecrona.** Roscoe Pound in his article 
“Fifty Years of Jurisprudence,” refers to Lundstedt.?* On the other 
hand it should be noted that the readings compiled by Jerome Hall, 





* Hughes, 2 J. Soc. Pus, TEacHERS 242 (1954). He adds: 

The view that this Swedish school makes the most significant of contributions 
to modern legal theory is perhaps an idiosyncrasy of the reviewer, but the 
interest and contemporary appeal of their approach cannot be denied. 


This is a serious gap in his text which should be repaired. 

* Radin, Book Review, 31 CorNeELt L. Q. 416, 418 (1946). 

* Friedmann, Book Review, 17 Moprern L. Rev. 589 (1954). 

* Patron, A TeExtT-Book OF JURISPRUDENCE 50 (1946). 

° Id. at 68. 

° Id. at 343, 376, 405, 406, 410, 478, 496, 501. 

* Id. at 482. 

* STONE, THE PROVINCE AND FuNcTION oF LAw 92, 411 (1950). 

* Id. at 218. 

“Id. at 289. 

Id. at 372. 

8 Ibid. 

* Id. at 461, 682. 

* Id. at 549, 602. Professor Chroust criticizes Stone for not making “at least some 
short references” to the works of Lundstedt and Hagerstrém. Chroust, Book Re- 
view, 27 Norre Dame Law. 152, 161 (1951). But Stone did refer to Lundstedt 
though very briefly. See note 15 supra. Roscoe Pound points out: 

[L]ittle has been missed that is relevant to the subjects treated. I think only 

of phenomenology (Hagerstrom), Radbruch’s antinomies, Lundstedt’s paper on 

liability, and Petrazycki’s psychological intuitionism. 
Pound, Book Review, 61 Harv. L. Rev. 724, 726 (1948). 

® PATTERSON, JURISPRUDENCE: MEN AND Ives or THE LAW 6, 38, 42, 43 (1953). 

* Td, at 38, 68, 71, 81. 

= INTERPRETATIONS oF Mopvern Puriosoputes 450 (Sayre ed. 1947). 

Id. at 542. 

50 Harv. L. Rev. 557, 577 (1937); 51 Harv. L. Rev. 777, 790 (1938). Pound, 
INTRODUCTION TO THE PHILosopHY oF Law (1954) refers to Lundstedt at 177 and 
184 and to Hemmingsen at 170. 
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Lon Fuller, and Morris and Felix Cohen contain nothing from the 
Scandinavian. 

Similarly the Scandinavians are becoming increasingly interested in 
American law. American legal philosophy with particular attention to 
realism has been discussed by a number of Scandinavian legal writers.** 
The most recent and most elaborate is by a Norwegian Torstein Eck- 
hoff.2° Scandinavians have also written about American law in the 
fields of equity,?* antitrust law,?" judicial procedure,”* administrative 
law,”® labor law,®° initiative and referendum,*! the jury,®? constitu- 
tional law,®* criminal law*** and legal education.** A Danish judge has 
recently written a book about English law from a broad standpoint.* 


DENMARK 


Intellectual Climate and Early Danes 


It would not be inaccurate to say that legal philosophy has flourished 
in Denmark for as long a time and in as high a degree as in any Scandi- 





™ Sachs, Retsvidenskabens stilling i U.S.A., TiWSSKRIFT FOR RETTSVIDENSKAP 432 
(1937) ; Ross, Towarps A REALISTIC JURISPRUDENCE 13, 59-73 (1946); Ahlander, 
Juridik och socialvetenskap i tud moderna amerikanska arbeten, SVENSK JURISTTID- 
NING 100 (1950) ; AmLanpeR, Om RAtrT ocH RATTSTILIAMPNING 94 (Sweden 1952). 

* RETTSVESEN OG RETTSVITENSKAP 1 U.S.A. 205-335 (1953). Chapter 2 on “The 
Legal System Ay the Legal Technique,” at 34-204 is essentially jurisprudential in 
nature, hence about 300 pages are devoted to legal philosophy. 

™ THORSTEINSSON, JURISTEN 235 (1950) ; PETERSEN, RETSLIV 0G RETTSPLEJE I ENG- 
LAND 14-22 (Denmark 1949). 

** ANDERSEN, RETTENS STILLING TIL KUNKURRANSEREGULERENDE SAMMENSLUTNINGER 
OG AVTALER 61-85 (Norway 1937). 

* Tamm, Rettsplejen i U.S.A., TIOSSKRIFT FOR RETTSVIDENSKAP 26 (1950). 

* Rognlien, Enkelte trekk fra amerikansk administrativ ret, saerlig fra forvaltning- 
processen, TiwsskRIFT FOR RETTSVIDENSKAP 263 (1949). 

” Sandene, Federal arbeidrettslovgivning i De forente stater (Taft-Hartley loven), 
NorbIsk ADMINISTRAATIVT Twsskrirt 46 (1952). 

™ TINGSTEN, FOLKOMROSTNINGSINSTITUTET I NORDAMERIKAS FORENTA STATER 185, 
247, 250-253, 258-263 (Sweden 1929). 

* RAEDER, ’ JURY-INSTITUTIONEN I STORBRITANIEN, CANADA OG DE FORENDE STATER 
AF AMERIKA (Norway 1850-1852) ; THORSTEINSSON, 1 FRA FREMMEDE RETSSALE 11, 
165, 183 (1950). 

* TincsTEN, AMERIKANSK DEMOKRATI 110 (Sweden 1929) ; Castberg, Kampen om 
HoOiesterett i de Forente Stater, TiwsSKRIFT FOR RETTSVIDENSKAP 115 (1937) ; Schjel- 
derup, Det amerikanske demokratis fremvekst under Konstitusjonen, TiwssKrirt FOR 
RETTSVIDEENSKAP 14, 121 (1938) ; Schjelderup, Legal Tender og Gullklausulsakene i 
amerikansk rettspraksis, TIDSSERIFT FOR RETTSVIDENSKAP 205 (1938) ; Thorsteinsson, 
The New Deal i Amerikas Hojesteret, JURISTEN 153 (1951). 

** SKEIE, 1 DEN NORSKE STRAFFERET 339-340, 534, 603-604 (Norway 1937). 

™ Schmidt, SVENSK JURISTTIDNING 411 (1947) ; Hedquist, JurisTen 233 (1948) ; 
Ahlander, SVENSK JURISTTIDNING 578 (1949) ; Ahrnborg, Festkrift tillignad Birger 
Ekeberg, SVENSK JURISTTIDNING 23 (1950) ; Per Brunsvig, TwssKRIFT For RETT- 
SVIDENSKAB 373 (1949) ; Eckhoff, Strup. yur. Nos. 2, 3 (1948). 

* PETERSEN, RETSLIV 0G RETSPLEJE I ENGLAND (Denmark 1949. There has also 
been published a book in Norwegian by Professor James L. Brierly, entitled ENcELSK 
RETT 0G RETTSVESEN, meaning “English Law and Legal System.” 








May] SCANDINAVIAN LEGAL PHILOSOPHY 451 


navian state. There are many reasons for this. Denmark is the oldest 
Scandinavian state, indeed the oldest European state. The University 
of Copenhagen was founded in 1479 and law was taught from the be- 
ginning whereas law was not taught at the University of Uppsala until 
1620.87 Except for Iceland, Denmark publishes more books in relation 
to its population than any other nation in the world.** 

A leading student of the Scandinavian states has pointed out: 


[T]he Danes are more inclined by national character to cold in- 
tellectual criticism than the two sister nations. The country is 
small and compact; business and agriculture require prudence 
for success; headlong adventures imitating spectacular foreign 
successes cannot safely be risked; and in all of Danish thought 
there is a strong strain of peasant skepticism and conservatism. 
The Dane is therefore, even more than the Swede and Norwegian, 
an ingrained individualist who shies away from every extrava- 
gance of claim and expression.*® 


The intellectual climate of Denmark is such as to encourage philoso- 
phy. Sgren Kierkeyaard is often referred to as the leading theologian 
of the nineteenth century and founder of contemporary existentialist 
philosophy ; one of his books in paperback form is now being widely 
sold in this country. William L. Shirer has recently pointed out that 
the wealthy Danish brewer, J. C. Jacobsen, “willed that his town man- 
sion and gardens should be occupied by Denmark’s most distinguished 
private citizen, to be selected by the Academy of Science. The first 
occupant was the noted philosopher Harald H¢@ffding.’”* 

One of the founders of modern jurisprudence was Niels Hemming- 
sen, professor of theology at the University of Copenhagen from about 
1560 to 1580.4? In point of time he preceded Grotius by half a century. 
He produced a pandect on natural law which was read all over Europe. 
This was an investigation of law based on natural principles to discover 
“how far reason will reach without the prophetic and apostolic word.” 





* OrFIELD, THE GROWTH OF SCANDINAVIAN Law 1 (1953). 

* Td. at 62, 306-307. 

* Id, at 126, n.203. 

* Hovpe, THE SCANDINAVIAN COUNTRIES, 1720-1865, at 374 (1948). 

“ KIERKEGAARD, FEAR AND TREMBLING AND THE SICKNESS Unto DeaTH (1954). 
Kierkegaard bitterly criticized Hegel for fostering secularism and worship of the 
state. Johnson, Kierkegaard and Politics, 43 Am. SCANDINAVIAN Rev. 246, 252-254 
(1955). In 1952 the Danish lawyer Georg Cohn published a book on existentialism 
and jurisprudence entitled EKsISTENTIALISME 0G RETTSVIDENSKAB. 

THE CHALLENGE OF SCANDINAVIA 275 (1955). Much quoted is H¢ffding’s 
book in English, A History or Mopern PHimosopuy (1955), in two volumes. 

“ Danstrup, A History or DENMARK 58-59 (1949) ; Sunpinc, History or SCANDI- 
NAVIA 243-244 (1858) ; HéFrpinc, 1 A History or Mopern Puiosopuy 42-43 (1955). 
For a brief discussion of the leading Danish legal philosophers see OrrreLp, THE 
GrowTH OF SCANDINAVIAN LAw 62-65 (1953). 
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Among others King James VI of Scotland came to visit him. With 
Hemmingsen natural law and the reformation are closely connected. 
As Professor Stone has pointed out: 


While institutions are still stable and not too obsolete in relation 
to society, natural law tends to be used to bolster up the status quo. 
As social change proceeds and the institutional status quo becomes 
increasingly incongruous with the new social, cultural and eco- 
nomic conditions, natural law becomes a revolutionary instrument 
for undermining existing institutions. So the use of natural law 
by the Protestant Jurist theologians, like Hemmingsen, paved the 
way for the split from the authority of the Roman Church and the 

Holy Roman Empire and contributed to the rise of national states 

in Europe.** 

The Danish Code of 1683 “may be considered as meriting the honor- 
able place of the first code in the modern sense of the word.”** The 
Code grew out of Danish soil. One might have expected that legal 
philosophy and legal science would flourish. But this did not happen 
for almost a century. No commentaries were written on the Code. 
While the University of Copenhagen was founded in 1479 there was 
but a single law professor on the law faculty until 1657. The early law 
professors were Germans who did not know nor seek to know Danish 
law. Only in 1617 was a Dane, Claus Plum, appointed as professor of 
law. Many young lawyers went to foreign universities and were ex- 
posed to Roman and canon law. The father of Danish legal history, 
Peder Kofod-Ancher, wrote in 1755 that the Danish Code was thought 
to be so clear as not to call for explanation. He thought it undesirable 
to take up interpretation. Other Danish legal scholars accepted this 
view so that legal research was hampered. 

Consequently scholars thought only natural law and Roman law 
were worthy of study. Danish law was not scientifically studied until 
about 1750 although the new university charter of 1732 made compre- 
hensive provision for the study of law. Yet much of the old spirit con- 
tinued. Roman and German textbooks were still used. Legal writers 
still wrote descriptively and used brief definitions. There was no real 
analysis or exposition of legal conceptions. Only the simplest jural 
relations were discussed. There was a failure to examine thoroughly 
and comprehensively the body of law at hand. There was no consider- 





“Stone, THE Province AND Function oF LAW 217-218 (1950). See also Pounn, 
An IntTROpUCTION To THE PHILosopHy or Law 14 (1954). The principal work of 
Hemmingsen is De Iure Naturate ApopicticA METHODUS (1562). 

“ Wagner, Codification of Law in Europe and the Codification Movement in the 
ant of the Nineteenth Century in the United States, 2 St. Louis U.L.J. 335, 341 

1953). 
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ation of the relations of law to society in general. Such was the state 
of Danish law before Anders @rsted (1778-1860). 


Anders Orsted 


Few jurists have had so great an impact on the law of their own 
states. “The legal renaissance that he inaugurated in Denmark has no 
parallel in the great civilized countries.”** In contrast to him Savigny 
was a specialist, a civilian and a stranger to the growing Germanic 
movement. Yet @rsted is little known except in Denmark and Nor- 
way. Reference is seldom made to him in England, France and the 
United States. Even in Germany and Austria he is cited merely as a 
criminologist, since he had published books in German on criminal law 
in 1818, 1823 and 1826. None of his books has been published in 
English. His works are difficult to translate and he wrote no single 
monumental work.*? Many of his ideas may be gleaned from his 
four-volume History of My Life and My Time.** He referred to him- 
self as a businessman rather than as a real scholar.*® He had intended 
to work out a complete system of Danish law, but as he held the 
position of attorney general and wrote on ecclesiastical law at a time 
of great crisis he was forced under the absolute monarchy of his time 
to give up writing at the age of forty-seven. 

Of @rsted, Professor Frantz Dahl of the University of Copenhagen 
Law School has said: 

The farther one penetrates into the mind of this genius, —un- 

doubtedly one of the greatest in Denmark, —the more one is 

filled with admiration for the enormous mental power and excep- 
tional character of this man.™ 
His experience was broad and comprehensive. He was a governmenta! 
official, law officer of the Crown (Attorney General), a member of 





“See Dani, ANDERS SANDZE MRSTED AS A JURIST 28-32 (1932). This work of 
Dahl has been recommended to me by Roscoe Pound and by Judge Helge Refsum 
of Bergen, Norway. 

“Id. at 25. 

“ For a list of his writings see id. at 21-22. 

“ Orstep, AF MIT LIVS OG MIN TIDS HISTORIE (1851, 1852, 1855, 1857). There is a 
shortened edition of this in a single volume, published in Copenhagen in 1951. 

“ He also states that his “talent for philosophy was for the logical and the moral, 
but not the peculiarly speculative.” Jd. at 39 (1951). 

* At the age of twenty-one he failed of appointment to a position with the Uni- 
versity of Copenhagen largely due to the fact that in his trial lecture he advocated 
some of the ideas of Kant and Fichte, whereas the natural law philosophy of the 
German Christian Wolff (1679-1754) then dominated Danish legal thinking, and also 
due to a serious nervous ailment. Jd. at 36-38. 

™ DaHL, ANDERS SANDE MRSTED AS A JURIST 15 (1932). This volume is dedicated 
to Roscoe Pound. A generation ago Dahl was one of the leading Danish legal 


philosophers. 
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royal commissions and a great economist.5* He was outstanding in 
the fields of procedure, private law, criminal law and legal philosophy. 


Apart from legal history, there is no sphere of law, as it existed 

at that time, upon which he has not expressed himself with unique 

acuteness, penetrating judgment and clarity of vision.®* 
His earliest writings were of a philosophical nature. He early familiar- 
ized himself with the writings of Immanuel Kant. At the age of twenty 
he wrote a prize-winning essay expounding the views of Kant entitled 
On the Relation Between Morals and Law.™* Bishop Miiller, Professor 
of Divinity at the University of Copenhagen, referred to him at the 
age of twenty-two as “one of our keenest and best informed students 
of Critical Philosophy. . . . In the field of law @Mrsted is Denmark's 
greatest name.”*> He was a brother of the world renowned ist 
Hans @rsted, and married a sister of the greatest literary of 
the day in Denmark, A. G. Oehlenschlaeger. 

In many ways @Mrsted was a century ahead of his time. He empha- 
sized the relativity of law, that law is the work of man, and that law 
is not a definite conception. He did not rely on catchwords and pon- 
derous concepts. He was not simply a negative critic. “He simply 
thought more deeply, more sanely and more truthfully than others.”** 
He formulated his ideas by a study of legislation, earlier practice and 
the chief Danish teachers of law, such as Henrik Stampe. He stated 
what is now obvious, but was not at all obvious in his time: “To bring 
life and legal science closer together should no doubt be the aim of a 
true and beneficial legal science.”** Perhaps he was the first legal 
realist. Professor Dahl states : 

It was not Jhering that inaugurated juridical realism, and Goos 

is given too much credit by those who maintain that he broke with 

In 1801 he was appointed a judge of the court of appeal and in 1810 a judge of 
the supreme court. He was attorney general from 1825 to 1848. He was prime 
minister of two departments, home affairs and education, from 1853-1854. 

® Dani, ANDERS SANDGE MRSTED AS A JURIST 10 (1932). See also Goos, NELLEMAN 
& MLicAaRD, ANDERS SANDZE MRSTED’s BETYDNING FOR DEN DANSKE 0G NORSKE RET- 
VIDENSKABS UDVIKLING (1885, 1887, 1904, 1906); Ussinc, ANDERS SAND#E MRsSTED 
SOM RETSLAERD (1884); H¢ffding, Brodene @rsted, VorT FOLK 1 DET NITTENDE 
AARHUNDREDE 251-277 (1897) ; Hgrrpinc, DANSKE FILOSOPHER 73-80 (1909). 

“ Orstep, OVER SAMMENHAENGEN MELLOM DYDELAERENS OG RETSLAERENS PRINCIP 
(1798). But after reaching the age of 23 in 1801 he was never a close follower of 
Kant. , AF MIT LIVs 0G MIN TIDS HISTORIE 14-15 (1951). For his views on 
Kant see id. at 15, 19, 24, 35, 38, 50, 117, 131, 142, 145, 179, 184, 195. At p. 35 he 
states that Kant, ‘RELIGION WiTHIN THE LrtiTs Or PURE REASON (1793) had the 
effect of “leading me back to Christianity.” 

* DanL, Anpers Sanpge MrsTep as A JuRIST 14 (1932). A Danish historian con- 
cludes that his work is “the finest Denmark has known in the domains of justice and 
legal philosophy.” Danstrup, A History or DENMARK 92 (1949). 

Daw, ANDERS SANDZE MRSTED AS A JURIST 17 (1932). 
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the tendency of the older School to deduce the body of legal doc- 

trine from transcendental postulates. For this departure origi- 

nated with Mrsted, the first genuine realist in legal literature.** 
He was the creator of legal science in Denmark and Norway. He 
broke with the natural law school, being the first Scandinavian jurist 
to take the modern view of the relation between law and morals. He 
stressed the paramountcy of positive law. He offered suggestions as to 
interpretation of the law. He was receptive to ideas from other Euro- 
pean states, but first carefully weighed and assayed them for himself. 

None of the other Scandinavian jurists of his day attained his stat- 
ure." His chief competitor, Matthias Calonius (1737-1817) of Fin- 
land, was a professor and adviser to the Finnish government. But he 
was not original and accepted the existing natural law ideas. Anton 
Schweigaard (1808-1870) of Norway continued his work, but did not 
rank as high. John Gabriel Richert (1784-1864) of Sweden wrote 
almost nothing, though much significant Swedish legislation was in- 
fluenced by him. 

At first Orsted, like Kant and Fichte, took it for granted that one 
could derive all ethical and legal precepts from some few rational prin- 
ciples or even ultimately from a single principle. But in 1815 he took 
a different view.® He now concluded that further growth could not 
come from general conceptions and assumed dogmas, but ought to be 
founded on experience. One should not start from general proposi- 
tions postulated by the process of pure reasoning. Mere ideas would 
never exhaust the wealth and proliferation of reality. Thus Mrsted 
“gave the coup de grace to the Law-of-Nature concept of law as a 
constant, general, objective phenomenon.”* While Savigny referred 
to history, M@rsted referred to life.** Savigny failed in his work as 
Prussian minister of justice. @rsted was an unquestioned success in 





* Id. at 26. Possibly it may be said of @rsted what has been said of Montesquieu: 
Montesquieu teaches that law depends on multifarious conditions and varies at 
once with these conditions. This idea of the correspondence of law with out- 
ward circumstances perhaps marks the greatest progress effected by a single man 
in legal science. 
Ehrlich, Montesquieu and Sociological Jurisprudence, 29 Harv. L. Rev. 582, 583 
(1916). @rsted was familiar with the writings of Montesquieu. 

” Mrsted was “the greatest of all then living Scandinavian Jurists, and possibly 
the greatest to this day.” Teisen, Power to Declare Legislation Unconstitutional in 
Denmark, 10 A.B.A.J. 792 (1924). 

© Orsted, Over Graensene mellom Teori og Praxis i Saedelaeren, 1 EuNoMia 94 
(1815). In English this is On the boundaries between Theory and Practice in Moral 
Philosophy. 

“ Dani, ANDERS SANDGE MRSTED AS A JURIST 38 (1932). 

“ Ultimately Mrsted came to appreciate the work of Savigny, “but did not carry 
the historical method to its full conclusions.” Hovpe, THe SCANDINAVIAN COUNTRIES: 
1720-1865, at 371 (1948). 
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many high Danish governmental positions. The writings of Hegel did 
not strike @rsted as sound and he felt that the views of Hegel’s follow- 
ers led to the “destruction of moral and civil order.”® 

For Bentham it was an axiom that all action is interested, and his 
political system is based on interest or sanctions. The German philoso- 
pher J. G. Fichte held the view that law should be a pure system of 
compulsion. His view associated physical suffering with every act con- 
trary to law. @rsted reacted strongly against such views. He asserted 
that even if it would be possible to establish such a mechanical legal 
system, a state of this type would be most offensive and shocking. 
Furthermore, the possibility of an absolutely safe legal mechanism 
cannot be taken for granted. 


In our now existing states any quite superficial observer will no 
doubt have noticed that it is religion, a sense of duty, a sense of 
honor, etc., which secures to us the complete safety we enjoy 
rather than the compulsory measures introduced to safeguard the 
citizens. If these were to act, on a nation without religious faith, 
without a sense of duty or honor, they would doubtless be just as 
powerless to stem the tide of crime as, to employ Hume’s simile 
on another occasion, a wisp of straw to dam the tide of the ocean. 
The more complete organization of those compulsory measures 
would indeed be able to diminish the dependence of security on the 
good will of the citizens, but never do away with it. A considera- 
tion of the means by which the State has to provide a mechanism 
of law will convince us of this.® 
Mrsted insisted that the morality of the citizens is the most valuable 
instrument in the growth of the legal system.™ 
Alf Ross has pointed out that modern “sociology and behaviour 
psychology have proved @rsted absolutely right in his criticism.”® 
Ideas may influence men more than physical suffering. Men may be 
induced even to die for an idea. But Ross differs from @rsted as to 
the meaning of morality. In the view of @rsted morality is, like re- 
ligion, a natural and objective sphere of validity determined by the 
moral and physical nature of man. But to Ross morality is “a product, 
an ideology, a (disinterested) behavior attitude evoked by social sug- 





® Orstep, AF MIT LIVS 0G MIN TIDS HISTORIE 39 (1951). 

“ @rsted, 1 Eunomia 59-60 (1815). Professor Lon Fuller has pointed out that 
eunomics is a neglected branch of jurisprudence today. Fuller, American Legal 
Philosophy at Mid-Century, 6 J. Lecat Ep. 457, 473-481 (1954). It is clear that 
@rsted made a substantial contribution in this field. 

For @rsted’s views in comparison with those of Fichte see his autobiography, 

, AF MIT LIVS 0G MIN TIDS HISTORIE 15, 27, 34, 39, 56, 78, 116, 134, 137, 142 


(1951). 
7 , OM FORHOLDET MELLOM RELIGION 0G STAT 56 (1807). 
Ross, Towarps A REALISTIC JURISPRUDENCE 86 (1946). 
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gestion and the Pavlovian conditioning of reflexes.”®* And compulsion 
plays a large role since law reacts on morality as well as morality re- 
acting on law. 

Mrsted “was the first Dane to undertake a most penetrating, closely 
reasoned inquiry, into the foundation and extent of the legal under- 
standing.”®* He assumed that the fundamental question was the re- 
lation between law and morals. He made critical studies of the grounds 
on which ownership is based, and had an eye for social considerations 
as to the law of property. He made notable contributions with respect 
to interpretation of law, analogy, custom and its relation to law, and 
the retrospective effect of law. He was an originator in the fields of 
procedure and criminal law. 

Mrsted stated in his autobiography that he was compelled “to give up 
natural law . . . in the form in which it had been the subject of so many 
painstaking studies for about two hundred years.’’®® A more adequate 
and fruitful legal philosophy 


. . Should concern itself with all the most important legal be- 
havior so that reason may prevail not only with respect to the free- 
dom and personality of the individual but also with respect to the 
progressive development of the community even as to the highest 
things in life. . . . It should concern itself with the constitution 
and other public law regulations, such as the legal system and 
organization, judicial procedure, the church and education, the 
poor relief system, and much more.” 


The general principles of such subject should be developed not simply 
on the basis of reason but also on that of the prevalent culture and 
civilization. The laws of other civilized states should be carefully com- 
pared before one can make a well grounded judgment as to the local 
law. Several other sciences are indispensable to the development of 
such a legal philosophy, such as economics in connection with the regu- 
lation of property, trade and taxes. In comparison natural law is but 
narrow in scope and would be even narrower if its Roman law element 
were dropped out. Resort to natural law has not brought about sta~- 
bility, certainty and unity. Almost every advocate of natural law of 
any distinction has departed from the approach of his predecessors. 
Legal philosophy should look to experience and not simply to deduc- 
tion. One should not exclude psychology, pedagogy, the philosophy of 
history, esthetics and political science. @rsted would not define legal 





"Id. at 86. 

® Dani, ANDERS SANDGE MRSTED As A JURIST 39 (1932). 

* Orstep, AF MIT LIVS 0G MIN TIDS HISTORIE 123 (1951). 
Ibid. 
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philosophy as the philosophy of positive law since that would preclude 
the improvement of the law. The law of other states should be con- 
sidered to find out what it has to offer that is valuable according to 
reason and experience. Comparative law is of aid both in exposition 
of the local law and in research. Consideration of positive law is not 
enough since the legal order involves the character, morals, religious 
attitudes and historical events of the time. Available for such a legal 
philosophy are the works of Montesquieu and Bentham, and writings 
in the field of criminal law, constitutional law, commercial law, eco- 
nomics, finance, taxation and judicial procedure. @rsted’s own writings 
contain many such materials. He also found much of value in the 
Pandects of Roman law. 

After @rsted there was a short period of speculation and return to 
older views in Denmark. Then came C. Goos (1835-1917) who 
bridged the gap. Goos was a legal philosopher and a criminologist. 
In the view of Professor Dahl, Goos was “the greatest jurist of Den- 
mark only second to Mrsted.”’"! 

Outside influences on Scandinavian law itself are bound to affect 
Scandinavian legal philosophy. Scandinavian law 


. has necessarily been influenced by the laws of many other 
countries as well as by canon law and by the doctrines of the great 
European schools of law. In the nineteenth century, Scandinavian 
scholars were mainly influenced by German doctrine.” 


Yet Scandinavian law has always been largely independent, particularly 
in Denmark which fought two wars with Germany a century ago. 
“The Nordic mind is less abstract than the mind of the Germans.”* 
Scandinavian law may be thought to stand midway between continental 





™ Dag, ANDERS SANDE MRSTED As A JURIST 47 (1932) ; HAGERsTROM, INQUIRIES 
INTO THE NATURE OF LAW AND Morats 23, 42, 46, 58, 66, 225, 234, 334 (1953) refers 
to the writings of Goos, though often critically. His leading philosophical work is 
Goos, FORELAESNINGER OVER DEN ALMINDELIGE RETSLAERE (Denmark 1889). At p. 94 
of the latter volume Goos concluded that a rule of law cannot in its essence be a 
command, thus anticipating Hagerstrém. Goos developed a “reliance theory” in 
opposition to the “will theory” of contract law. 

Ussing, The Scandinavian Law of Torts, 1 Am. J. Comp. L. 359 (1952). The 
German influence persists however to some extent. Jerome Hall points out that Alf 
Ross’ standpoint is that of “modern German philosophy and European jurisprudence 
beginning with Grotius.” Hall, Book Review, 63 Harv. L. Rev. 181, 182 (1949). 
Professor Max Rheinstein has suggested in a letter of April 29, 1955, to me that the 
writings of Hagerstrém and his successors constitute to a large extent an attempt 
to refute the legal philosophy which had developed on the continent in connection 
with Hegelianism and neo-Kantianism. They have also been carrying on a continu- 
ous discussion with the German and Austrian phenomenologists such as Husserl and 
with Kelsen and the Vienna school of pure law. 

™ Ussing, The Scandinavian Law of Torts, 1 Am, J. Comp. L. 359 (1952). 
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civil law and English law. Since 1880 comparative law methods have 
been used. Recently study of American law has been undertaken.” 


Theodor Geiger 


Theodor Geiger, late Professor at the University of Aarhus, was 
one of the chief Scandinavian students of sociological jurisprudence.*® 
He was a student of the philosophy of Hagerstrom."* He deals with 
the ordering of human group life and its genesis, law as a type of 
social order, the sources of law, the binding effect of legal rules, law 
and morals, law and power, and the consciousness of law. Like the 
Uppsala school he wishes to approach the law from the point of view 
of “reality.” But he finds that the Uppsala school except Alf Ross dis: 
plays “an astonishing lack of sociological understanding of [its] sub- 
ject.”** And the Uppsala school through a mistaken legal realism dis- 
owned the concept of norm instead of incorporating it into their system. 
Geiger is notable for his repeated use of mathematical equations. He 
speaks of the “myth of purposiveness” with respect to the genesis of 
the social order since irrational elements play so large a role and con- 
cludes that Hagerstrom is adopting a metaphysical approach when he 
says that a common social law can emerge “only from the socially use- 
ful in the struggle for existence.”"* He points out that Jhering gave a 
central place to the conception of legally protected “interests.” The 
Uppsala school, on the other hand, asserts that there can be “no inter- 
ests prior to the positive legal order.”*® Geiger agrees on the ground 
that the theory of interests requires the bringing in of a natural law 
basis. 

Geiger takes issue with the tendency of the Uppsala school to treat 
considerations of value as a theoretically senseless, illogical affair.®° 
He concludes that their “doctrinaire self satisfaction impregnates them 
against arguments.’’*! The consequence of value nihilism may be that 
words like “justice, honor, public spirit etc., are in that degree through 
overstrain become threadbare, so that already behind the rhetorical 
pomp with which they are used there lies astonishingly little moral 





™ See notes 24-35 supra. 

® See Vorstudien zu einer soziologie des rechts, 19 ACTA JUTLANDICA 1-347 (1947). 
Professor Max Rheinstein has suggested to me that Geiger is worthy of study. See 
also Kruse, THE COMMUNITY OF THE FUTURE 67-68 (1952). 

In that connection see GEIGER, DEBAT MED UPPSALA OM MORAL OG RET (1946). 

on es zu einer soziologie des rechts, 19 ACTA JUTLANDICA 11 (1947). 

Id. at 67. 

™ Id. at 117. 

Id. at 255-263. 

™ Id. at 256. 
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earnestness.’’®? In this connection one should compare the view of an 
English theologian : 
[I]f the requirements of religion be overlooked . . . the require- 
ments of the law will soon cease to exist, and further, the law 
itself will insensibly change its requirements and soon, turn into 
its own negation.** 


Georg Cohn 


One of the chief figures in Danish legal philosophy, particularly in 
the field of international law, is Georg Cohn, born 1887, chief of the 
international law section of the Danish ministry of foreign affairs, and 
a judge of the Permanent Court of Arbitration. In 1911 he published 
a book on sources of international law.** In 1913 he wrote on ethics 
and sociology.*° In 1924 he published in French a book on neutrality 
and the League of Nations.*® This was a very precise survey of what 
would happen if the specific articles of the covenant were violated. He 
gave special attention to the position of non-members or of members 
refusing to participate in sanctions. 

In 1939 this book was published in English.** He proposed a new 
system of neutrality that would operate before war involving practical 
and ideological mobilization of the influence of traditionally neutral 
states against warlike efforts in all its forms. He rejected both tra- 
ditional neutrality and the system of sanctions developed under article 
16 of the league covenant. Neutral states should combine their eco- 
nomic power to suppress war. Military sanction may be applied to 
prevent or oppose war, but in such a manner that there is no obligation 
placed on the separate states to extend military assistance. He con- 
ceived the American position as one of traditional neutrality modified 
by a positive policy directed to the prevention of war.®* Cohn viewed 
the problem as being that of coordination of the pre-war system of 





"Id. at 274. Concerning this remark the Finnish legal philosopher Brusiin ob- 
serves: “Geiger has here indicated a characteristic phenomenon of our era: justice 
is widely used as a slogan which possesses certain emotional qualities.” Brustin, 
UBER DAS JURISTISCHE DENKEN 148, n.41 (1951). 

* WicKLEM, LAW AND THE Laws 113 (1952). 

“Conn & Koun, FoLKERETSKILDER (1911). 

* Conn, Et1K 06 socroLocr (1913). 

* Conn, NEUTRALITE ET SOCIETE DES NATIONS (1924). For discussion of this book 
see Graham, The Effect of the League of Nations Covenant on the Theory and 
Practice of Neutrality, 15 Catir. L. Rev. 357 (1927). 

** See Graham, Book Review, 28 Cauir. L. Rev. 537 (1940) ; Colby, Book Review, 
8 ForpHAM L, Rev. 456 (1939) ; Warren, Book Review, 14 Temp, L. Q. 563 (1940). 
Coun, Neo-NeuTRALITY (1939). 

* For discussions of the possibilities of linking Scandinavia and the United States 
for the maintenance of neutrality in the twenties and thirties see Sronz, Lecat Con- 
TROLS OF INTERNATIONAL CONFLICT 402 (1954). 
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neutrality with the post-war system of collective security and outlawry 
of war. There must be coordination of the provisions of the covenant 
with the international law developing apart from it. In one of the 
weakest parts of his book he repudiated any distinction between de- 
fensive and aggressive war. His two theses of neo-neutrality are (1) 
the right of states to remain aloof from war but to act for peace by any 
measure short of war and (2) the “devaluation” or “non-recognition” 
of war. 

Cohn has made valuable contributions to the theory of the nature and 
legal bases of international responsibility for damage to aliens, particu- 
larly with respect to the concepts of imputability®® and fault.°° His 
most recent works are A New Science* and Existentialism and Juris- 
prudence.®? 

Vinding Kruse 


Vinding Kruse,®* great Danish authority in the field of property 
law,®** has suggested some interesting classifications or divisions of 
property: (1) economic, (2) intellectual, such as copyright and pat- 
ents, and (3) spiritual, for example things having essentially personal 
or sentimental value.*° With respect to the social interest in the con- 
servation of natural resources, he has discussed the tendency to remove 
unappropriated natural resources from the field of private appropri- 
ation into that of public ownership.*® 

Kruse does not, like Timasheff in the latter’s Introduction to the 
Sociology of Law, regard sociology of law as being a study of law as 
one aspect of human behavior in a general setting of culture, ethics and 
power. Instead it is to be found in “that enormous material of practi- 
cal human experience which is laid down in positive law, legal practice, 
and legal institutions of the past ;” it is synonymous with “the common 





: * Cohn, La théorie de la responsabilité internationale, 68 Hague REcUEIL 209-325 
1939). 

* Id. at 240, 253. See Briccs, THe Law or Nations 616, 618 (2d ed. 1952). 

" Coun, EN ny VIDENSKAB (1945). 

* CoHN, EKSISTENTIALISME 0G RETSVIDENSKAR (1952). 

* The leading writings of Kruse in the field of legal philosophy: Huwes Pumoso- 
PHY (1939) ; ERKENDELSESLAEREN 0G NATUR—VIDENSKABENS GRUNDBEGREBER (1941) ; 
ERKENDELSE 0G VURDERING (1942) ; RETSLAEREN (1943); THe FounpaTIon or Hvu- 
MAN THOUGHT (1949) ; THE COMMUNITY OF THE FuTURE (1952). 

™ “Kruse is the great reformer and moderniser of Danish property law.” Wolff, 
Book Review, 3 Mopern L. Rev. 241 (1940). 

* Kruse, THE RIGHT OF Property (1939), English translation by P. D. Fieder- 
spiel. At p. 78 he deals with property in ideas. His views are cited in Stone, THE 
PROVINCE AND FuNCTION oF Law 549, n.221 (1950). For reviews of Vol. I of Kruse 
see Philbrick, Book Review, 26 A.B.A.J. 348, (1940) ; Kean, Book Review, 21 B.U.L. 
Rev. 196 (1941) ; Wolff, Book Review, 3 Mopern L. Rev. 241 (1940). 

* See Stone, THE PRovINCE AND FuNCTION OF Law 602, n.243 (1950). 
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guiding principles of the law and legal development of the civilized 
human communities.”®* He believes strongly in protecting social in- 
terests in property through strict control of selfish individualism. But 
he would make an exception as to “the great new realms” of intellec- 
tual property in which “experience from all countries proves that pri- 
vate property rights provide the only practicable system.”®* 

Kruse discusses the “contents” and “objects” of ownership. As to 
the “contents’®® he points out that there are four separate notions. 
The first is the power to use and destroy the thing, namely the power 
of internal disposition. It is the basis of all production and consump- 
tion of goods in the community. The second power is that of alienating 
the thing by a declaration of the will, namely, the power of external 
disposition. It is the basis of the distribution of goods among the com- 
munity. The third power is that of using the thing as a basis of credit. 
It is the driving force of the economy of the community, and facilitates 
production, consumption and distribution. The fourth is the power of 
hereditary succession. It involves the power to make a will. As to the 
“objects”? of ownership it is clear beyond dispute that the above four 
powers may exist as to external visible objects. But Kruse goes fur- 
ther and asserts that ownership may exist as to intellectual property, 
such as patents, copyrights and trade-marks. Furthermore there may 
be partial ownership. In relation to the partial ownership the full 
powers exist in their completeness. He eliminates the distinction be- 
tween rights in rem and rights in personam.’®! He objects to the 
definition of property as being merely an economic right, as it some- 
times covers things having no economic value.’°? He asserts a wide 
doctrine of expropriation when he says that limitations imposed by 
law “in accordance with general objective reasons and considerations” 
do not bear the character of expropriations, hence the private owner 
cannot demand compensation.’°* With respect to the legal effects of 
possession he concludes that while the conception has served a good 
purpose in the past, it should now be set aside or reduced in scope. 
He repeatedly expresses satisfaction at the absence from Scandinavian 
legislation of definitions of basic descriptions and principles. “Nat- 





pe ay Tue Ricut or Property vi (1939). See also pp. 147-153. 
. at 75. 

* Id. at 105-118, 140-142. 

#° Td. at 119-123. 

™ Td. at 124-128, 130-132. 

% Td. at 80, 86, 92, 101-102, 129-134, 

Td. at 174. 

* Td. at 407-440. 

* Id. at 120, 129, 138, 284, 422, 425, 
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ural justice,” that is to say, what is “equitable in conformity with prac- 
tical considerations,’ . . . is the most important source of law in the 
field of Danish property law.”?°7 

In 1953 there was published in English the second volume of his 
treatise on property.1°° Less philosophical in nature it is chiefly a com- 
parative treatise on the transfer of property in land and chattels. An 
able reviewer states that he “knows of no other treatise which, in the 
process of evaluating the different problems of registration of title in 
land and other property rights, goes as deeply into the very structure 
of legal transactions, the nature of contracts and the weighing of the 
economic interests of the different parties concerned—the contracting 
parties, subsequent purchasers or creditors, and the public represented 
by the State authorities.”!©® He makes notable criticisms of the Ger- 
man system of transfer of real and personal property. 

Kruse’s book The Community of the Future has also been translated 
into English.° He displays “an unusual receptivity to esthetic values 
which writers in jurisprudence and political science generally neg- 
lect.”2"1_ He is unwilling to make a search for an absolute ethical cate- 
gorical imperative but rejects ethical nihilism. He seems to advocate 
a conservative version of an anti-relativistic value—oriented philoso- 
phy of law, thus sharply differing from Alf Ross. He claims that a 
scientifically correct “experimental imperative” can be found and de- 
fined.'* By “experimental imperative” he means one that had been 
verified by social and individual experience as bringing about certain 
beneficial effects. He does not ignore or challenge the value of re- 
ligion. He would not have his “experimental imperative” supersede 
the absolute imperatives of religion. In fact he sees the latter as giving 
depth to the perspective of the former, and as serving as sources of 
great personal human strength and value. However, since they cannot 
be rationally proved they must be matters of faith. 

He formulates a number of experiential ethical laws: (1) an inverse 
relationship exists between the intensity and duration of the feelings 
of pleasure, and (2) “the more kinds of enjoyment or sources of 
happiness a human being has at his disposal the greater is the possi- 





1% Td. at 288, 

* Id. at 153, and see p. 285. 

1 2 id. (1953). 

* Friedmann, Book Review, 17 Mopern L. Rev. 589, 590 (1954). 

™° Kruse, THE COMMUNITY OF THE FuTURE (1952). See Dakin, Book Review, 
2 Am. J. Comp. L. 426 (1953) and Cahn, Book Review, 5 J. Lecat Ep. 224 (1952). 

4 Id. at 225. 

™ Kruse, THE COMMUNITY OF THE FuTURE 1-99 (1952). 
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bility of lasting states of happiness.”"* The ultimate aim of ethics is 
“the attainment of the individual human being’s pleasure or lasting 
satisfaction in the widest sense and the avoidance of pain.”"* He finds 
the basic rules of “justice’”’*® to be (1) that men refrain from injuring 
each other without a higher community purpose, and that they help 
each other in need (2) that each person obtain that occupation or 
position in the community for which he is particularly qualified by his 
character and ability (3) that every person receive that payment for 
his work which in view of the interests of the whole community, is the 
right payment and (4) that every person contribute to provisions of 
the community intended to avert dangers or to be of common benefit 
to all. 

Kruse defines law as “the ordering of human relationships among 
the individual members of the community, which the community carries 
out by force, whether this ordering consists in a uniform behavior in 
equal cases, in a rule, or in the decision of a single, individual case.”’11¢ 
The disparity between law and ethics has diminished as improved tech- 
niques have developed from experience for determining whether a pro- 
posed type of social regulation should be implemented by law or by 
morals. He mentions as sources of law “conclusions from an analogy” 
and “conclusion from the opposite” and when these fail, 


. . . the natural law or law according to the nature of the case 
because the rule of law can here be formed quite rationally and 
freely by legal science and practice according to natural, practical 
reasons, without being bound by laws which may sometimes be 
antiquated or formed according to other considerations than the 
purely practical and objective ones.™* 


Kruse would seem to go further than most Scandinavians in regu- 
lating the freedom of the press. He refers to “manslaughter by intel- 
lectual means” of “the American statesman Forestal.”"4* He expressed 
sympathy for Descartes, who was unwilling to permit the publication 
of some of his writings during his lifetime because publication might 
lead to criticism and “polemics.” He favors the imposition of heavy 
liability on any newspaper that “makes a profit of exploiting the lowest 
instincts in the people.”?*° He advocates a press law requiring (1) that 





Td. at 110. "3" Td. at 253. 
™4 7d. at 161. “8 Id. at 266. 
“5 Id. at 150-161. ™ Td. at 747. 


“8 Td. at 213. Id. at 734. 
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newspaper criticism be decorous, impartial and objective (2) that 
when a newspaper criticizes any private person or public official, it 
must refer also to the factors in his favor (3) that before publication 
of a criticism, the newspaper must give the criticized person an oppor- 
tunity to become acquainted with the attack and to refute it, the refuta- 
tion to be published in the same issue and (4) that newspapers refrain 
from insinuating that in the behavior of a person there are ulterior 
motives “even if there is no defamation, when there is no proof of 
such motives.”’221 

Kruse’s views on government are essentially aristocratic. He enu- 
merates the defects in democracy in great detail and attributes them 
to the existing systems of universal franchise. He advocates an elite 
electorate. In effect the government would be conducted by a strong 
executive who could put his own legislative program into effect unless 
at least sixty per cent of the representatives oppose it. Electors should 
be chosen from practitioners in the professions, national associations 
of agriculture and industry, and institutions of higher learning. The 
chief executive should be chosen for ten years, and, if satisfactory, re- 
elected for a longer term or for life. His consent should be required 
not only for the enactment of statutes but also for alteration of the con- 
stitution. The constitution should guarantee civil liberties for all, not 
including however, the right to trial by jury. The courts should be 
selected by and from the ranks of the members of the profession who 
satisfy appropriate qualifications. The quality of decision in civil mat- 
ters may be improved by the appointment of specially qualified laymen 
in cases where special expertness is required. 


Alf Ross 


The leading figure in Danish legal philosophy today is Alf Ross.1#? 
Dean Pound has suggested the study of legal reasoning as one of the 
practical objectives for sociological jurisprudence in common law coun- 
tries and especially the study of judicial process in relation to legal 
development. Ross was one of the first Scandinavians as well as inter- 
national lawyers to undertake such study.!*8 





1 Id. at 742-744, 

* His leading writings on legal philosophy: THEORIE DER RECHTSQUELLEN (1929) ; 
FOLKENES FORBUND 0G STATERNES SUVERAENITET (1930); KRITIK DER SOGENANNTEN 
PRAKTISCHEN ERKENNTNIS (1933) ; VIRKELIGHED 0G GYLDIGHED I RETSLAEREN (1934) ; 
LE PROBLEME DES SOURCES DU DROIT POSITIF (1934); EJENDOMBRET OG EJENDOM- 
SOVERGANG 1935) ; TOWARDS A REALISTIC JURISPRUDENCE (1946) ; OM RET OG RETFAER- 
DIGHED (1953). 

* Ross, THEORIE DER RECHTSQUELLEN (1929). See Stone, THE PROVINCE AND 
Function or Law 410, n.101 (1950). 
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Ross points out that 
. law is conceived at the same time as an observable phenomenon 
in the world of facts, and as a binding norm in the world of morals 
or values, at the same time as physical and metaphysical, as empiri- 
cal and a priori, as real and ideal, as something that exists and 
something that is valid, as a phenomenon and as a proposition.!** 
The dualism is that of “reality and validity in law.” He attempts to 
overcome this dualism, and his solution is that one should “interpret 
the ideas of a superempirical ‘validity’ as rationalisations of certain 
emotional experiences and thus include them in the world of facts.’”’?® 


In a striking sentence linking him with the Swedish realists he says: 
There do not exist any conceptions of validity whatever, but mere- 
ly conceptually rationalized experiences of validity, that is to say, 
certain experiences furnished with peculiar illusions of objec- 
tivity.1*6 
It follows that statements “about practical validity, i.e. about value or 
obligation, lack every meaning or object.” A critic has raised this 
possible objection : 
The fact that my mind must come between myself and an aspect 
of validity—the fact that my experience must be conceptually 
rationalized—does not necessarily mean that I am unable to con- 
ceive validity. This seems to lead to a further dualism between 
the I that is myself and to the I of whom I am rationally aware. 
Are we in truth dressed in the straitjacket of Cogito ergo sum ?!27 
According to Ross, value judgments are nothing but rationalizations 
and symbols of emotion.’** Emotion may be channeled in attitudes of 





™ Ross, Towarps A REALISTIC JURISPRUDENCE 11 (1946). Lon Fuller points out 
that Ross has offered a “brilliant demonstration of the extent to which the antinomy 
of reason and fiat is imbedded in the very marrow of legal reasoning.” 

[Ross] has drawn up a formal table of legal antinomies reminiscent of the 

famous tables of Kant’s Critique. These antinomies or paradoxes result from 

the attempt to treat a partial view of the law as if it were the whole view. They 
extend throughout the law, from suits and remedies, at one end, to the theory 
of sovereignty at the other. 

Fuller, Reason and Fiat in Case Law, 59 Harv. L. Rev. 376, 382 (1946). 

Ross is among the recent writers who stress the importance of attaining a clear 
conception of law. PATTERSON, JURISPRUDENCE: MEN AND IDEAS OF THE LAW 68 
(1953). In this connection see Ross, 7'-7u, FEsTsKRIFT FOR HENRY UssING 468-484 
(Denmark 1951) ; Ross, Status i rettighedsdiskussi , SVENSK JURISTTIDNING 529- 
540 (1953). 

** Ross, TOWARDS A REALISTIC JURISPRUDENCE 10 (1946). 

8 Id. at 12-13. Julius Stone refers to Ross as among Lundstedt’s “more recent 
recruits.” Strong, Lecat ConTROLS oF INTERNATIONAL CONFLICT xlv (1954). 

™ Griffith, Book Review, 12 Moprrn L. Rev. 525, 526 (1949). 

™* Vinding Kruse disagrees with his fellow Dane. He states that Ross “cannot 
move a single step or say anything real in that connection without arriving ata 
valuation, a normative acknowledgment, which he according to his standpoint must 
completely banish.” Kruse, UGESKRIFT FOR RETSVAESEN 177, 181 (1040). A A Nor- 

likewise disagrees. CASTBERG, FRA STATSLIVETS RETTSPROBLEMER 124, n.24 
(1953). 
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self-interest and in disinterested attitudes. The “ ‘notions’ of validity 
mean certain peculiar disinterested behaviour attitudes.”!”° It follows 
that “the science of law is a branch of the doctrine of human behaviour, 
therefore the legal phenomenon must be found within the field of 
psycho-physical phenomena constituting the domain of psychology and 
sociology.’’**° Unfortunately Ross does not explain but rather assumes 
the origin of disinterested attitudes. The attribute of disinterestedness 
“is a high accomplishment, hardly compatible with the author’s thesis 
of the exclusive operation of magic, myth, and passion in the earliest 
human societies.””!5! Is it convincing to assume that a wholly irrational 
creature can be disinterested? An emotional attitude is a kind of fact— 
the fact of feeling. If reason and intelligence are excluded this dis- 
tinctive structure of law vanishes simultaneously. Ross does not ade- 
quately explain why law is binding and why one should obey and 
support it. 


A metaphysical validity has persisted throughout civilized history 
precisely because of the need for an adequate explanation of cer- 
tain human experience. Yet, the author, in effect, asks the reader 
to disregard the most intimate experience of his daily thought 
processes and of his struggling with insistent problems that makes 
sense only when viewed in relation to a moral sphere, a value 
cosmos.182 


Ross was the first continental jurist to discover the significance of 
Kelsen.1** Kelsen like Ross aimed at monism. Ross points out that 
since law is a dualism of validity and reality, monism can be attained 
by reducing law to validity and excluding factuality. The pure theory 
of Kelsen does exactly that. Kelsen’s monism represented in a formal 
validity, namely, conformity to the method prescribed in an ultimate 
hypothetical norm, does not attain success because that norm cannot be 
chosen arbitrarily, as Kelsen admits. The norm must represent a 
rational relationship to an existing legal system. This means that sub- 
stantive validity is merely postulated. Kelsen was unsuccessful because 
he failed to bridge the gap between his pure norm and fact. Fact cannot 
be included in a pure norm since a pure norm is entirely in the field of 
“ought,” while fact is in the field of “is.” Kelsen offers only “an 
analytic combination, of reality and validity . . .” whereas a “synthetic 





* Ross, TOWARDS A REALISTIC JURISPRUDENCE 77 (1946). 

** Td. at 78. 

or Book Review, 63 Harv. L. Rev. 181, 184 (1949). 
Ibi. 


3 “The earliest Kelsenite awareness appears to be in A. Ross, Theorie der Rechts- 
quellen (1928) 75 pp.” Stone, THE PRovINCE AND FUNCTION OF Law 92, n.5 (1950). 
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union” is required.1** Form and content are aspects of the same matter. 


But Kelsen’s fundamental idea is precisely that of apprehending 

in the mere, abstract ‘Sollen’ form, a certain empirical content of 

reality as ‘valid,’ which is an impossible crossing of form and 
content.1% 

Nor in the view of Ross did American legal realism succeed in 
achieving the monistic goal.’** Definition of law in terms of prediction 
of judicial conduct eliminates the normativity of law. Judicial conduct 
cannot be delimited without reliance on notions of validity. That is to 
say, when one answers the question, why is the conduct of a particular 
person legally binding, one must take into account concepts of validity. 
On the other hand, if law is defined in terms of judicial decision, such 
definition is circular because judicial decision implies that we already 
know what law is.4** Ross’ criticism applies to the theory of John 
Chipman Gray since Gray’s theory presupposes law as the determinant 
of the competence of the court where decisions comprise rules of law. 

Ross went further than any of the Swedish realists in coming to a 
working compromise with idealism. He concludes that “the traditional 
theories in spite of all possess a truth value lacking in the radical 
theories, despite their greater logical consistency.”!** The aim of real- 
istic criticism should not be “to spirit away the notions of validity.” 
In his first antinomy he observes “an interminable return to the start- 
ing point” in the sense that the consideration of the law “as a fact will 
necessarily change into a consideration of it as validity, and the re- 
verse.”?8® And furthermore it is clear to him that the 


. .. Sting of the problem lies in the very fact that the two points 
of view cannot be distinguished and isolated. . . . The interpreta- 
tion by means of reality cannot be carried through without re- 
course to the category of validity, and the reverse. The two points 
of view reflect each other like mirrors with an endless perspec- 
tive.’ 

The above statements by Ross seem to point to a dualism as between 
realism and idealism. But he then proceeds to offer a solution not in 
harmony with such dualism. He proposes to introduce “instead of 
‘validity’ in the sense of a category radically discrepant from reality, 


™ Ross, Towarps A REALISTIC JURISPRUDENCE 44 (1946). 

“Id. at 43. 

Td. at 59-74. 

™ The originality of this contribution is pointed out in PATTERSON, JURISPRUDENCE: 
MEN AND IpEAs OF THE LAw 71 (1953). 

** Ross, Towarps A REALISTIC JURISPRUDENCE 13 (1946). 

” Td. at 73. 

“Td. at 76 











May] SCANDINAVIAN LEGAL PHILOSOPHY 469 


the experiences of validity.”*1 Furthermore he incorporates validity 
into psychological reality. He asserts that “all dualism in the legal 
phenomenon will disappear: ‘validity’ itself becomes a phenomenon of 
reality.”?42 Yet he seemed to charge the monistic theories with aban- 
doning either validity or reality and thus losing an element of truth.1** 
As has been seen, Ross had previously stated: “The interpretation by 
means of reality cannot be carried through without recourse to the 
category of validity, and the reverse.”’** Yet his own solution appears 
to amount to such an interpretation by means of reality. Ross had 
seemingly rejected dualism as inconsistent and\monism as one-sided. 
Yet ultimately he seems to accept monism. He thus takes refuge on 
one of the two horns of his own dilemma. 

It has been implied that Ross escapes in “a third direction, that of 
subjectivism, into which psychologism is sometimes apt to blend.” 
Validity is immanent in the “reality envisaged by Ross.” Such reality 
is “thus richer, more pliable, bigger with both subjectivity and ideality, 
than that of natural science.” Ross by this approach “succeeds in re- 
introducing aspects of the law inaccessible to old-style realism.” 


For example norms are brought back into the legal picture. 

The law does indeed partly consist of norms .. . as an integral 

element of the legal phenomenon, i.e. as psycho-physical facts, 

expressions which partly reflect, partly again create real behaviour 

attitudes.14¢ 
Jurisprudence in a dogmatic sense is reintroduced although it is “brack- 
eted” as an integral part of the “total reality of the law.”147 Legal 
propositions cannot be “reinterpreted as a statement in the indicative 
mood as to what will (probably) happen in the future.”2** The func- 
tion of law, “that is to say, the effect associated with any legal system 
as such, is exclusively that of creating peace. In so far the law is an 
end in itself.””1*° 


[Law] differs not only from morality but also from mere arbi- 
trariness. This purely formal claim for equality ... is the only 





 ..28 32. 

*8 Id. at 90. 

8 Td. at 92-93. 

4 Id. at 76. 

“* Horvath, Between Legal Realism and Idealism, 48 Nw. U. L. Rev. 693, 706 
(1954). 

“® Ross, TOWARDS A REALISTIC JURISPRUDENCE 96 (1946). 

“7 Id. at 104. 

“8 Id. at 106. 

Id. at 116. 
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real meaning of the concept of justice. In this sense, and in this 
only, can it be said that the law is a realisation . . . of the idea of 
justice.1®° 


Ross admits that 


... there is a considerable symbolical value as truth in the tendency 
of the idealistic theories to define the science of law as an ideal 
normative science, the subject of which is the ideally valid, limited 
by the factuality of the law. .. . For thereby the oft-mentioned 
fact finds expression that the law is a formation embedded all 
round in free “ideal” motivations and ideologies.*! 


It is submitted that Ross’ theory of law as normative rationalizations 
of certain interested and disinterested behavior attitudes is a more 
satisfying theory of law than that offered by Hagerstrom. It provides 
a sounder basis for sociological understanding of the law. It makes 
more visible the reciprocal interaction and support of its elements than 
that which appears in the relation between Hagerstrom’s magical ele- 
ments and the facts of coercion and obedience. 

Ross has published in English A Textbook of International Law con- 
taining much of jurisprudential interest which was widely reviewed in 
the Anglo-American legal periodicals. He substitutes for “states” 
the term “self-governing communities.”** He asserts in general the 
validity of treaties imposed under duress.'** He concludes that to ask 
whether international law is “law” is really to ask, first, what is the 
correct concept of law, and second, do the characteristics of inter- 
national law fall within that concept.%> The development of inter- 
national law will not be greatly advanced by redefining law ; redefini- 
tions do not solve problems, though they may distinguish real from 
illusory problems.°* He concludes that the “chief distinguishing 
mark” of international law is that “it is never directly binding upon 
individuals but must always be rendered effective through the medium 
of the internal law of the self-governing communities.”"** While this 
is doubtless the orthodox approach, the Nurnberg trials show a trend 
in the contrary direction. He suggests that the “concept of sovereignty 





* Td. at 145. 

4 Td. at 153. 

™ Kunz, Book Review, 43 Am. J. Int’: L. 197 (1949); Lipstein, Book Review, 
10 Cams. L. J. 305 (1949); Mackay, Book Review, 26 Can. B. Rev. 1150 (1948) ; 
Green, Book Review, 2 Int’: L. Q. 275 (1948); Book Review, 44 Inx. L. Rev. 416 
(1949) ; Schwarzenberger, Book Review, 1 J. Soc. Pus. TEACHERS 233 (1948). 

8 Ross, INTERNATIONAL LAW 16 (1947). 

4 Td. at 210. 

Td. at 51. 

Td. at 12-17, 19-23. 

Id. at 17. 
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must be replaced by the concepts ‘self-government,’ ‘capacity of action,’ 
and ‘liberty of conduct.’ ”15* He insists that precedent must be ac- 
cepted together with custom and treaties as a principal source of inter- 
national law.15® He adopts a very realistic approach to intervention 
when he says that in view of the weakness of international law: 


It will be wisest to let the chapter on intervention disappear en- 

tirely from international law. For here we have passed the limit 

of what has a reasonable chance of being respected as law.1® 
He has contributed one of the clearest analyses of the factual limita- 
tions on the effective judicial contribution to peaceful settlement of 
international disputes.’ In a separate article he has given one of the 
most balanced and up to date accounts of exclusion from United Na- 
tions intervention of matters essentially within the domestic jurisdic- 
tion of a state.16? 


FINLAND 
Early Finnish Legal Philosophers 


The earliest legal philosopher of note in Finland was Michael Wexi- 
onius (1608-1670) .1** Wexionius was a professor at the Universit, 
of Abo (now Turku), then capital of Finland. He wrote in Latin and 
cited many legal materials from other states. One of his most gifted 
pupils was Jacobus Chronander, later a judge in Gotland and mayor of 
Wisby. Both of them engaged in systematic comparison of the Roman 
and the Swedish sources of law. Wexionius accepted a theologically 
colored natural law. He referred to theology as “superior wisdom” 
and philosophy as “inferior wisdom.” 

Although the eighteenth century was one of rationalism in Europe, 
nevertheless, the theological approach still had strong influences on 
Finnish legal philosophy as shown in the work of Paulus Krogius.1 
But Krogius also attributed great significance to practical understand- 
ing and activity particularly with respect to economics. He was familiar 
with the writings of Christian Wolff of Germany. 

The great Finnish jurist Matthias Calonius (1738-1817), a profes- 
sor at the Abo academy, a judge on the highest court in Stockholm, 





8 Id. at 45. 

Td. at 87. 

Td. at 185. 

** Td. at 277-283. 

* Ross, Domestic Jurisdiction. . . , 2 Zeit. 6 R. 562-571 (1949-1950). 

* Brusun, User pie FInNIscHE RECHTSPHILOSOPHIE 3 (Belgium 1950). Brusiin 
Se “culturally Finland still belongs to Scandinavia.” Jd. at 5, n.2. 

. at 4, 
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later attorney general of Finland, was a highly gifted man with a com- 
prehensively classical culture. “He stood at the summit of juristic 
thinking of his time and possessed a penetrating knowledge of Euro- 
pean legal literature.”4®* Calonius showed the influence of the existing 
European culture, yet was also very independent in his thinking. He 
referred several times to the writings of Montesquieu. His thinking 
reflects both natural law influences and French rationalism. 


Modern Finnish Thinkers 


The central personality in the Finnish national movement was the 
philosopher and statesman and professor at Helsinki, Johan W. Snell- 
man (1806-1881). He was one of the most important non-German 
Hegelians.'®* He was, however, too independent to follow Hegel in all 
things. His chief work Learning About the State published in 1842 
showed that he was deeply interested in questions of legal philosophy. 
His theory that the national spirit is the basis of the state links him 
with the historical school of jurisprudence. He asserts that the state, 
“as the reality of the law, is the morality of its citizens.”!®* Modern 
Finnish jurisprudence does not regard this approach as scientific, but 
since Snellman was a highly gifted and intellectual person, his ideas 
on other matters are still read with interest in Finland. Neo-Hegelian- 
ism has not made any impression in Finland today. 

Robert Hermanson (1846-1928) was a professor at the University 
of Helsinki who specialized in constitutional, administrative and inter- 
national law. His later works showed the impact of his personal re- 
ligious experience. His book Law and Its Relations to Religious Re- 
ality published in 1919 “may be viewed as a religious confession.”?® 
He asserts that the validity of law can be explained only by a return 
to God. In his book The Legal Consciousness of People and Christi- 
anity published in 1920 he violently attacks rationalistic tendencies in 
the substantive criminal law in the name of Christianity. At present 
one of the chief questions of Western legal philosophy is the boundary 
line between objective science and deeply personal religious experience. 
“The overwhelming majority of the present Scandinavian legal theo- 
rists view this boundary differently from Hermanson.”?® 





** Id. at 5. His principal work was CALONIUS, PRAELECTIONES IN JURISPRUDEN- 
TAM CivitEM (Finland 1908). 

2 Brusin, User pie FINNISCHE RECHTSPHILOSOPHIE 6 (1950). 

18 Tid. 

*t Td. at 7. 

** Ibid. However Professor Perander in his Lecrures on LecaL PHmLosopHy, pub- 
lished in Helsinki in 1888, showed the influence of Christian natural law of Heinrich 
Ahrens of Germany. 
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Edward A. Westermarck (1862-1939) pointed out that the recipro- 
cal interaction of the members of a group has tremendous significance 
in altering individual convictions. This is the case for two reasons. 
Human beings have similar reactions to similar environments. When 
they are in contact with each other their experiences through certain 
psychological processes have a tendency to converge. One of these 
psychological processes is that moral conviction by its very nature pre- 
sents itself to the holder as compelling not simply his own conformity 
but that of others. Even the “moral dissenter does not regard himself 
as the advocate of a mere private opinion,” but rather as sharing his 
opinion with all other human beings who see or can be brought to see 
as clearly as himself.1®® Westermarck was professor of moral philoso- 
phy at the University of Finland, but in 1890 he went to England. 
From 1907 to 1930 he was professor of sociology at the University of 
London. Westermarck attained far greater world renown than any 
other Finnish social scientist, though it is common to think of him only 
as an anthropologist or a sociologist. Yet under the modern broad 
definitions of jurisprudence and legal philosophy he is obviously of 
great interest to lawyers. 

Aatos Alanen born in 1894, a professor at the University of Helsinki 
law school, is not far apart from Hermanson. He has devoted much 
attention to the problem of validity and has emphasized the central 
significance of the idea of justice for the practical work of the judge. 
In his General Principles of Law published in 1948 there are but few 
traces of the religious-metaphysical approach. To be sure in his dis- 
cussion of the relation between law and religion there are references 
to the views of the middle ages. Having for many years been a judge, 
he has been able to show the connections between law and social reality 
and the originality of juristic thinking. He handles questionable move- 
ments in legal philosophy, such as the schools of Kelsen and Hager- 
str6m with laconical caution. He seems to have been somewhat influ- 
enced by Kantianism especially by Stammler. Even more influenced 
by neo-Kantianism is Bror Clas Carlson, born 1890, first a judge of 
the municipal court of Helsinki and now a member of the supreme 





* WesTERMARCK, 1 THE OrIGIN AND DEVELOPMENT OF THE Morat Ipeas 123 
(1906-1907). See Stone, THE Province AnD Funcrion or LAw 682 (1950). The 
views of Westermarck in this book on criminal attempt and mental disease are 
discussed in HALL, GENERAL PRINCIPLES OF CRIMINAL LAw 62, 64, 68, 134, 491 (1947). 

Other writings of Westermarck are THe Orrcin or HUMAN MARRIAGE (1889) ; 
Tue History oF HumMAN Marriace (1889, 5th ed. rewritten in 3 vols. 1921); 
MarriaGE CEREMONIES IN Morocco (2 vols. 1914); Ersicat Revativiry (1932). 
There have been sharp attacks on the thesis of THE History of HUMAN MARRIAGE 
in recent years. 
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court of Finland. He has published not only in the Finnish law re- 
views but also in Swedish and other foreign periodicals. Professor 
Elias de Tejada of Salamanca, Spain, regards Carlson as one of the 
most important of the neo-Kantians. Professor Elpié Kaila (1885- 
1939) studied in Berlin and in his Legal Logic published in 1924 he 
sought to establish a purely volitional legal logic based on the psychol- 
ogy of Heinrich Maier. 

The practitioner J. N. Lehtinen, born 1893, in his book What Is Law 
published in 1949 reveals that he is close to the Swedish school of 
Hagerstrém. His social-psychological approach is benefited by his 
many years of practical experience. But the orthodox jurists of Fin- 
land are reluctant to accept his approach and even to facilitate publi- 
cations of his writings. The youngest Finnish legal philosopher is Osvi 
Lahtinen born in 1912. He is deeply interested in logic, and has made 
critical studies of the problem of the legal person and of controversial 
problems in the law of obligations. In 1951 his book The Construction 
ef Legal Principles was published in German. In 1950 Jan-Magnus 
Jansson published a book in Swedish on Kelsen’s theory of the state 
against the background of Kelsen’s legal philosophical approach. 


Otto Brusiin 


The leading figure in Finnish legal philosophy today seems to be 
Otto Brusiin of the University of Helsinki.‘ Brusiin is said to 
approach the law in terms of “philosophical anthropology.”2" In a 
treatise’”? divided into six parts he discusses (1) man and his law 
(2) the legal profession and the types of legal transactions (3) juristic 
thought products (4) permanent traits of legal thinking (5) the use 
of deduction in legal thinking and jurisprudence and (6) the emotional 
and the metaphysical in legal thinking. He suggests that the strength 
of the realist school in the United States arises from the fact that the 
lawyer and the judge assume so central a position in the Anglo-Ameri- 
can legal ideology.1™* He concludes that the “thinking of great jurists 
is without doubt a creative one. They may be compared with great 
artists, architects, and engineers.”!"* He finds a close relation between 





*” That he is worthy of study was suggested to me by Professors Thomas Cowan, 
Josef L. Kunz and Max Rheinstein. Professor Brusiin has rendered great service by 
preparing a short paper on Finnish legal philosophy. See Brusun, User pie Fin- 

NISCHE RECHTSPHILOSOPHIE (1950). His earliest work, pees in 1939, dealt with 
the dscreionary role of judges in fling gaps inthe la 

™™ Stone, LecaL ConTROLs OF INTERNATIONAL Gueulécs xliv (1954). 

*™ Brus, User pas JURISTISCHE DENKEN (1951). 

** Id. at 31, n.20. 

Id. at 94. 
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law and economics and finds not unacceptable the statement of Stamm- 
ler that “law and economics are irrevocably bound together, as form 
and content.”!75 He devotes considerable attention to logic and con- 
cludes that the function of deduction is to operate as a “guarantee of 
objectivity.”’17¢ 

Brusiin objects to defining jurisprudence as merely a “systematic 
scientific exposition of positive law.”!"7 One “must not forget that 
jurisprudence forms the basis of our common continental legal cul- 
ture.” Through jurisprudence the great tradition is carried on and 
developed. It is essential to natural and international legal culture 
that writers on jurisprudence take their work seriously. Modern juris- 
prudence arose out of the “general, social and spiritual situation of the 
Middle Ages.”!"8 The middle ages were greatly interested in logical 
questions. With the emergence of Protestantism “scholasticism ap- 
peared as something strange and misleading, an empty game with logi- 
cal distinctions.”!*® Protestantism led to secularization and a weaken- 
ing of traditional conceptions, and Christianity no longer had much 
influence on political and cultural life. The present century is one of 
jurisprudential crisis. A jurisprudence of interests is replacing that 
of concepts. Economic ideas received more and more attention at the 
expense of science, art and religion. In the middle ages the logical 
was the essential; today it is the economic interests, which are the 
“real.”18° Brusiin decides that a synthesis is possible; many of the 
traditional legal thought forms are still useful at least in part. 

Brusiin concludes that the emotional attitude of lawyers is very 
different in a secularized society from what it was in a metaphysical, 
deeply religious period.’*! Today one views the law as something prac- 
tically necessary, more or less purposeful, which shows itself through 
the machinery of sanctions set up by the state.1®? Many acts that were 
once criminal are not so any longer. The lawyer of the middle ages 
regarded the law as “something holy, that in the last analysis derived 
its binding effect from God.”’?** In our day a new metaphysics as to 
law has arisen: the Marxist regards the law “as a result and at the 
same time as a means of the class conflict.”4** Brusiin says that one 





15 Td. at 100. Td. at 124. 
8 Td, at 110. * Td. at 139. 
7 Id. at 117. 13 Td. at 141. 
8 Td. at 119, *3 Td. at 142. 


‘Td. at 120. “Id. at 143. 
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cannot as yet accept the hypothesis that the present occidental culture 
form is merely an episode between two metaphysical epochs. One may 
find many formal resemblances between Catholicism and Marxist 
bolshevism. 


Both are metaphysical views of the world, which in their exterior 
form seem to have a strongly held belief in authority. The only 
true faith is preserved in both cases on the basis of canonized texts 
by a college of the community of the believers, at whose head 
stands a leader equipped with very great personal authority. 
Through impressive ceremonies and mass indoctrination the faith 
is kept alive in the widest circles. But these formal resemblances 
should not be allowed to conceal the very great differences. The 
sustaining foundations of Catholicism and Marxism are separated 
by an abyss. In the one case the traditional Christian foundations, 
which express an essentially historical permanent part of the Occi- 
dental form of culture. In the other case a strongly theoretically 
colored metaphysics (dialectical materialism) which signifies a 
gradual unfolding from the time of the Renaissance of the idea of 
economic power. It is therefore no accident that the two great 
existing systems of faith find themselves in sharp conflict.1* 


Brusiin asks what is the place of the concept of justice today in view 
of the present social situation. He concludes that it has a less central 
position today than in the middle ages due to the secularizations of the 
legal system.1** The tendency is to give it a psychological meaning. 
“Justice is changed from a metaphysical world principle into a subjec- 
tive experience.”!*7 But even then some metaphysics is retained. It is 
“notable that the Hagerstrém School . . . which attempts to set up 
a strongly empirical attitude towards the law does not seem to break 
away from the concept of the general welfare.”4** Anthropologically 
the concept of justice is a necessary one though it appears in weaker 
form during a period of secular culture. Brusiin concludes that meta- 
physical conceptions prevail most strongly today in the field of the 
substantive criminal law. Words like “crime”and “punishment” have 
an emotional tone directly connected with “non-empirical, metaphysical 
experience.”28® Here the legal conceptions are much like the theo- 
logical, and the theological are linked with the anthropological. 





8 Td. at 145-146. 

** Td. at 146-147. 

* Id. at 147. 

8 Td. at 148, n.39. Compare the statement of the American scientist Bush, For 
Man to Know, The Atlantic, Aug. 1955, p. 29 at 34: “The urge to serve one’s fellow 
man is not based on any scientific dogma, and the attempt to give it scientific justi- 
fication involves a dangerous fallacy.” 

” Brusun, User pas JURISTISCHE DENKEN 155 (1951). 
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Brusiin poses the question of what should be the proper attitude of 
the legal scholar toward metaphysics. 


Here one can talk about a thesis, antithesis, and synthesis. In a 

metaphysically disposed cultural epoch the task of the scholar 

would be regarded as the placing of his theoretical thinking in the 
service of religion and metaphysics. He would have to produce 
the necessary proofs. The antithesis of this attitude would involve 

a sharp withdrawal from all metaphysics. Wherever metaphysical 

thought elements appeared, they should be pushed away from 

science, and one should give them no more concern. The Hager- 
strom School in Sweden seems to adopt this antithetical attitude 
towards metaphysics. But one may aspire to a synthesis: the 
metaphysical elements would be removed from the theoretical con- 
struction and the metaphysical problem given an anthropological 
meaning.!*° 
A rational body of theory would be developed concerning metaphysical 
experiences. The binding effect of the law would not be traced back 
to God.’ In science a “methodological atheism” must be maintained. 
Brusiin has thus briefly set forth his own general approach: “The 
basic attitude is cultural-sociological in the spirit of logical empiricism. 
Metaphysical elements of juristic thinking have recently more and 
more become the object of critical analysis.”’1%? 

Brusiin has discussed the conformity of the Niirnberg trials to the 
ethical import of the maxim nulla poena sine lege.1* He concludes 
that even the most intense self-righteousness in vindicating the convic- 
tions of the victors by criminal punishment at the moment of victory 
did not ethically justify the trials. If the principles involved are to be 
fully justified, their acceptance by the people of the world should be 
settled in the quieter and more objective atmosphere of peace. And 
they should be settled with the help of peoples whose presence would 
pay due respect to the maxim nemo iudex in causa sua, which itself 
is a foundational principle of the ethics of civilized states.1™* 





*” Id. at 159-160. Contrast the statement in Mickitem, Law ANp THE Laws 49 
(1952): “Every system of law rests, at least implicitly, upon an anthropology or 
doctrine of man, which is a theological or metaphysical question rather than a legal.” 

™ Brusun, User pas JURISTISCHE DENKEN 161 (1951). In this connection he 
quotes Hagerstrém, Lectures on So-called Spiritual Religion, 14 THeorta 57 (1948): 

. since holiness in one aspect of it is reflexion of our feelings, it is something 
impossible to conceive, impossible to grasp in thought. . . . That is why the 
divine appears as the wholly unintelligible. It is given only in a religious experi- 
ence, whose content cannot be conceptualized because its lacks objectivity. 

2 Brusin, UBER DIE FINNISCHE RECHTSPHILOSOPHIE 9 (1950). 

** Beusnin, User DIE ORJECTIVITAT DER RECHTSSPRECHUNG 31-41 (1949). 

™ Professor Julius Stone seems to agree that this criticism has weight. Stone, 
Lecat Controts oF INTERNATIONAL ConFiict 370 (1954). 
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ICELAND 


Icelandic legal philosophy has not come to the attention of the out- 
side world in any noteworthy degree.’®> There are many reasons why 
this should be the case. Iceland has a population of approximately 
140,000, which is less than five per cent of the population of any other 
Scandinavian state. It is situated in a geographically isolated position. 
It is the newest of the Scandinavian states ; it became a sovereign state 
in 1918 in union with Denmark, and an independent republic in 1944. 
It has had a law school only since 1908.1 Three years later the law 
school became a part of the University of Iceland, founded in 1911. 
Over the years the law faculty has consisted of only three full time 
professors at a time. There are no law reviews corresponding to those 
in the other Scandinavian states. 

The impact of history would seem clearly to link Iceland to Scandi- 
navian modes of legal philosophy. Iceland was settled by Norwegians 
commencing in the ninth century.’®* In 1262 it voluntarily became a 
part of Norway.’** The union in 1380 between Norway and Denmark 
brought it into close contact with Denmark, although the Danish influ- 
ence was not felt strongly until the Protestant reformation in the six- 
teenth century. When Norway separated from Denmark in 1814, Ice- 
land continued as a part of Denmark for still another century. The 
supreme court of Denmark was the court of last resort for Icelandic 
cases after 1661. From 1736 to 1908 all students of law from Iceland 
studied at the University of Copenhagen. 

Iceland’s first modern legal literature during the sixteenth and seven- 
teenth centuries consisted largely of commentary on the “Jonsbok” 
which represented the Code of Laws of Iceland from 1281.1 By the 
eighteenth century there was much uncertainty as to the extent to 
which Norwegian and Danish laws prevailed in Iceland. A critical 





** Comment, 35 SVENSK JURISTTIDNING 388 (1950) lists jurisprudence as being 
taught at the University of Iceland law school, but Professor Armann Snaevarr of 
that school informs me in a letter of August 10, 1955, that “legal philosophy is not 
among the subjects on which lectures are given at this faculty.” For a general dis- 
cussion of Icelandic law see OrFreLD, THE GrowTH or SCANDINAVIAN Law 80-127; 
and for bibliography see id. at 333-335. 

See THe GrowTH oF SCANDINAVIAN Law 117 (1953). 

** On Icelandic law prior to 1262 see MAURER, ISLAND VON SEINER ENTDECKUNG BIS 
ZUM UNTERGANGE DES FREISTAATES (1874), and for his revised views, MAURER, 4, 5 
VORLESUNGEN UBER ALTNORDISCHE RECHTSGESCHICHTE (1909-1910) ; Bryce, 1 STUDIES 
IN HisToRY AND JURISPRUDENCE 312-358 (1901). ‘The greatest of the Icelandic sagas, 
written about 1250, probably by a lawyer, contains an abundance of legal materials. 
See Nya’s saGa (1955) ; Hoebel, Book Review, 30 N.Y.U.L. Rev. 1461 (1955). 

** For an excellent historical sketch of Icelandic law from 1262 to the present see 
an article by a professor at the University of Iceland law school, Larusson, Den 
islandska rittens utveckling sedan dr 1262, 35 SVENSK JURISTTIDNING 241 (1950). 

1 OrrrELD, THE GROWTH OF SCANDINAVIAN LAw 97 (1953). 
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approach designed to solve the maze was made by Magnus Stephenson 
(1762-1833), lawman of Iceland from 1789 to 1800 and member of the 
court of appeals of Iceland from 1800 to 1833. He studied law at the 
University of Copenhagen from 1781 to 1788. He was an ardent sup- 
porter of the ideas of the enlightenment and was eager to explain to 
his countrymen the approach of the contemporary philosophy to re- 
ligous, social and legal matters. He was an able advocate of natural law 
philosophy and concepts of natural rights of individuals, and was the 
first Icelander to write about the French revolution. Even though his 
writings perhaps contributed little in the way of originality to legal 
philosophy, they were highly informative on the main principles of 
contemporary philosophical theories. He was one of the first Ice- 
landers to write on philosophical problems. Writing most of his books 
in Icelandic, he was compelled to construe many philosophical terms 
and concepts. His works had a wide circulation and gave many laymen 
some idea of the philosophical movements of the latter half of the 
eighteenth century. He was a very remarkable judge, and particularly 
in his dissenting opinions in criminal cases he based his conclusions 
on considerations which were not then generally recognized in the 
Scandinavian states, but were accepted at a later time. 

After 1849 when the absolute monarchy ended in Denmark, there 
was much controversy as to the legal status of Iceland. A Danish jurist 
had written a book in 1855 contending that Iceland was an integral 
part of Denmark. Jon Sigurdsson (1811-1879), probably the greatest 
statesman Iceland has produced, wrote a book refuting this conten- 
tion." He was a prominent figure in the considerable legal writing 
and research of the nineteenth century.?? 

“he beginning of true parliamentary government in 1904 meant a 
tremendous overhauling of Icelandic law to make it conform with 
modern social and economic conditions, a fact which may explain in 
part the lack of writing in the field of legal philosophy. The supreme 
court of Iceland was established only as recently as 1920.%* Most of 





* His doctoral dissertation, STEPHENSON, COMMENTATIO DE LEGIBUS QUAE JUS 
IstanpicuM HopierNuM EFFIcIANT (1819), is cited as the standard treatise on Ice- 
landic legal philosophy in a brief sketch on Scandinavian legal philosophy prepared 
by Ebbe Hertzberg in 1890, and translated into English in 1912. Hertzberg in A GEN- 
ERAL SURVEY OF CONTINENTAL Lecat History 531, 573 (1912). Among Stephenson’s 
other books are A HanpBooxk oF Law For LAYMEN (1812); A Survey or CERTAIN 
IcELANDIC SEXUAL OFFENSES (1821). On Stephenson’s career see GJERSET, HisToRY 
OF IcELAND 345-353, 357-361 (1925). 

* SIGURDSSON, OM ISLANDS STATSRETLIGE STILLING. On his career see GJERSET, 
History oF IcELanp 363, 375-377, 380-381, 384, 386, 426 (1925). 

8 See ORFIELD, THE GROWTH OF SCANDINAVIAN Law 109 (1953). 

** A member of the supreme court of Iceland has written an art’c!2 concerning its 
work. Tryggvason, Nagra Rattsfall Fran Islands Hogsta Domstol dr 1949, 35 SVENSK 
JURISTTIDNING 950-957 (1950). 
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the foreign models used for new statutes have come from the other 
Scandinavian states. Following the second world war Iceland was 
invited to participate in the drafting of uniform Scandinavian laws, 
but did not accept because so few persons could be found to undertake 
it and those most fitted to participate were busy with other matters. 
Professor Larusson of the University of Iceland law school states that 
the Icelanders feel as one of the Scandinavian states and that “they are 
closer to them than any other people in culture and views of life. 
Icelandic law has always been Scandinavian law, and we desire that it 
continue to be Scandinavian in the future.”?° 

The best known legal writers of the twentieth century are Professors 
Einar Arnorsson (1880-1955) and Olafur Larusson, born in 1885. 
Arnorsson got his legal education at the University of Copenhagen. 
He has written in the fields of constitutional law, procedure and legal 
history.” He taught at the University of Iceland from its beginning 
in 1908. In 1915 he became minister for Iceland, that is to say, prime 
minister. Larusson’s works are primarily in the field of contracts, 
property and legal history. He is a graduate of the University of Ice- 
land law school. Neither Arnorsson nor Larusson has dealt primarily 
with philosophical matters, but the general approach of each to legal 
problems may be said to be based for example on Jhering’s jurispru- 
dence of interests, on the equity theories of contemporary Danish legal 
philosophy and to a lesser degree on the German “free law” school in 
its more moderate variant. Both writers are socially minded in their 
approach. Professor Armann Snaevarr, born in 1919, published in 
1953 a book entitled Introduction to the Study of Law. One chapter 
of this book is devoted to legal philosophy, and it is aimed only to 
present an orientation for first year law students as to some of the 
leading ideas in the field of legal philosophy. Professor Snaevarr in a 
letter of August 10, 1955, to the author has materially contributed to 
the preparation of this section on Icelandic legal philosophy. 

[To Be Concluded] 





™ OrFieLD, THE GROWTH OF SCANDINAVIAN LAW 111 (1953). An Icelander has 
doubted the feasibility and wisdom of a single comprehensive Scandinavian code. 
Eyjolfsson, Vinding Kruse: En Nordisk Lovbog, 35 SvENSK JURISTTIDNING 883 
(1950). 

* Larusson, Den islandska rattens utveckling sedan dr 1262, 35 SVENSK JURISTTID- 
NING 241, 259 (1950). 

* He wrote on the relation of Iceland to Denmark and Norway challenging the 
view of the Danish professor Knud Berlin that Denmark had wide authority to con- 
trol Icelandic affairs. ARNORSSON, DEN FOLKERETTLIGE FORBINDELSE MELLOM DAN- 
MARK OG ISLAND (1930). In 1936 he published an article on the new Icelandic abor- 
tion law, Arnorsson, Den ny islandske lov af Besvangrelse og Afbrydelse af Svanger- 
skab, NorpISK TIDSSKRIFT FOR STRAFFERET 1-32 (1936). 
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A STUDY OF THE WISCONSIN EMPLOYMENT 
PEACE ACT—PART II—UNION SECURITY* 


STATUTES INVOLVED 


The Wisconsin Employment Peace Act provides that it is an unfair 
labor practice for an employer 


to encourage or discourage membership in any labor organization 
. . . by discrimination in regard to hiring, tenure or other terms 
or conditions of employment ; provided, that an employer shall not 
be prohibited from entering into an all-union agreement with the 
representatives of his employes. . . .* 
It is also an unfair labor practice for a union to induce an employer to 
commit an unfair labor practice.” 
The single exception to the prohibited discrimination exists in in- 
stances where the employer and union have entered into an “all-union 
agreement” which the Act defines as 


. an agreement between an employer and the representative 
of his employes in a collective bargaining unit whereby all or any 
of the employes in such unit are required to be members of a single 
labor organization.® 


THE REFERENDUM PROCEDURE 


The Act permits an employer and union to enter into an “all-union 
agreement” if two-thirds of the employes voting on the question vote 
to authorize such an agreement.* This two-thirds majority must also 
constitute a majority of the employes in the bargaining unit.5 The 
authorization vote is termed a “referendum” and is conducted by the 
Wisconsin Employment Relations Board. 





* The first part of this article, which deals with the selection of collective bargain- 
ing representatives, appears at 1956 Wis. L. Rev. 283. 

* Wis. Stat. § 111.06(1)(c)1. (1953). 

? Wis. Stat. § 111.06(2) (b) (1953). 

* Wis. Stat. § 111.02(9) (1953). 

“Wis. Strat. § 111.06(1)(c)1. (1953). 

* Ibid. 
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Petition for Referendum 


Who May Fie 
a. An Employer. In the case of an employer petition the Act pro- 
vides : 

No petition by an employer for a referendum to determine whether 
an all-union agreement by his employes shall be entertained by the 
board . . . unless such employer has made an agreement with such 
labor organization that he will make a contract for an all-union 
shop if it is determined as a result of the referendum held by the 
board that his employes duly approve such all-union shop.® 


In J. I. Case Co." the board stated: 


This addition to the statutes (sec. 111.06(1)(c)2.) was made for 
the specific purpose of preventing an employer who had no inten- 
tion of entering into such an agreement from requiring the Board 
to conduct a referendum merely for the purpose of obtaining infor- 
mation as to the wishes of his employes. 
But in Black Cat Cafe,® where the board found that there already 
existed an “all-union agreement,” it was held: 
. .. where an employer files a petition for a referendum . . . there 
is no statutory requirement that before the petition can be enter- 
tained by the Board, there must be an agreement between the em- 
ployer and the union that the employer will make a contract for an 
all-union shop, if it is determined as a result of the referendum, 
_ that his employes duly approve such all-union shop. 

b. A Union. There is no statutory restriction upon a union’s request 
for a referendum similar to that imposed upon an employer petition. 


As the board pointed out : 


When the statute was amended by the adoption of the provision 
limiting the right of employers to file such referendum petitions 
[ie., sec. 111.06(1)(c)2.], no attempt was made nor was there 
any suggestion offered that the right of a union to file such a 
petition should be limited to the time after the employer had indi- 
cated his willingness to enter such an agreement if permitted to 


do so legally.® 
Nor is the union’s right to a referendum impaired because the em- 
ployer has declared he has no intention to enter into an “all-union 


agreement” ; for 








* Wis. Stat. § 111.06(1)(c)2. (1953). 
* Dec. No. 868 (1946). All references to “Dec. No.” made in this comment are to 
decisions of the Wisconsin Employment Relations Board. 
* Dec. No. 3249 (1952). 

* J. I. Case Co., Dec. No. 868 (1946). 
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[e] ven though an employer may have no present intention of exe- 
cuting such an agreement, the employes, through the union repre- 
senting them, are entitled to establish the legal right of the em- 
ployer to do so to the end they may bargain with him and attempt 
to induce him to enter into such agreement without fear of possible 
censure or complaint for engaging in activities for an illegal pur- 
pose. 

Of course, an employer is not legally obligated to sign an “all-union 

agreement” because the requisite employe authorization was obtained 

in a referendum conducted pursuant to a union petition.” 

A rule, somewhat similar to the contract bar doctrine, applies in 
referendum proceedings and precludes an intervenor union from par- 
ticipating in the referendum when a valid collective bargaining contract 
is in effect.1* This rule appears to flow from the statutory provision 
permitting “an all-union agreement with the representatives of [an em- 
ployer’s] employes in a collective bargaining unit, . . .”!* 

c. An Employe. The Act clearly grants both the employer and 
union the right to request that a referendum be conducted. The board 
has recently extended this right to individual employes. In the Western 
Union Telegraph Co. case'® the board reasoned that : 


An examination of [sec. 111.06(1)(c)] indicates that “either 
party to the all-union agreement” may request the Board to con- 
duct a new reférendum. This Board has consistently followed the 
policy that a member of a collective bargaining unit for whose 
benefit a collective bargaining agreement is made, may commence 
an action before this Board to secure or protect his rights there- 
under even though the employe is not a signator to the agreement. 
We are of the opinion that the same policy can be applied to the 
filing of a petition for a new referendum by an employe covered 
by a collective bargaining agreement containing a union security 
provision. 


First Petition 


No showing of probable success appears to be required to support 
an initial petition for a referendum. As will be indicated below, a 
different rule obtains as to subsequent petitions. 





* Ibid. See also Gisholt Machine Co., Dec. No. 1078 (1946). 

thy m4 Baking Co., Dec. No. 3462 (1953); Edgewater Paper Co., Dec. No. 
3287 (1952). 

* Comment, 1956 Wis. L. Rev. 283, 294. 

** Wadhams Oil Co., Dec. No. 468 (1942). 

Wis. Stat. § 111.06(1)(c)1. (1953). 

* Dec. No. 3661 (1954). Though the case, on its facts, dealt only with an alread 
authorized “all-union agreement,” it can be safely assumed that the rule would 
tend to an original authorization petition. But it is unlikely that the board 
faced with such a question. 


< 


ma 
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a. Direction of Referendum. The board has held that a union which 
has won a representation election may request a referendum even prior 
to formal certification." As a practical matter, the board often con- 
ducts a representation election and an “all-union agreement” referen- 
dum simultaneously. It may be noted, at this point, that a board order 
directing the conduct of a referendum is not subject to judicial re- 
view.1* The reasoning behind this ruling is that the right to review 
board orders is entirely statutory and there is no provision authorizing 
judicial review of an order directing the conduct of a referendum. 

The board has directed a referendum even though the company and 
union were guilty of an unfair labor practice because they entered into 
an unauthorized “all-union agreement.”?* In such a case, the board has 
delayed the referendum for thirty days requiring that appropriate 
notices be posted in the interim. 

b. Subsequent Referendum Not Required. After an “all-union 
agreement” has been voted approved, there is no need for subsequent 
referenda. The rule as stated in Madison Dry Cleaners’® is: 


When the employes approved [an all-union agreement] provision 

in their referendum a year ago, they were not merely approving 

the provision in an agreement to run for one year, or for any other 
specific period of time, but were approving the princi[ple} of an 

“all-union” shop agreement between their employer and their 

union as their collective bargaining representative. The approval 

of such principle remains in effect until such time as the employes 
desire to change it. 

c. One Year Referendum Bar. It will be recalled that the board 
will not under normal circumstances direct a second representation 
election within a twelve-month period.2® The same rule was applied 
to referendum proceedings in the Hudson Sharp Machine Co. case” 
where the board stated : 


This Board has consistently held that when after an election, a 
labor organization has been shown to have been selected by a ma- 
jority of the employes as the bargaining representative for such 
employes, that the certification of the results should continue to be 
effective for at least one year, and that no new election should be 





** Gardner Baking Co.. Dec. No. 3462 (1953). 

* United R. & W. D. S. E. of A. v. Wisconsin E. R. Board, 245 Wis. 636, 640- 
641, 15 N.W.2d 844, 846 (1944); Cudahy Brothers Co., Dec. No. 563 (1944) aff'd 
Milw. Co. Cir. Ct. (1944). 

** Wisconsin Public Service Corp., Dec. No. 1018 (1946). 

* Dec. Nos, 414-418 (1942). 

* Comment, 1956 Wis. L. REv. 283, 298. 

*™ Dec. No. 3062 (1952). See also Cram’s Markets, Dec. No. 3646 (1953). 
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held during that period of time. There appears to be no reason 
why the same rule should not be applied in cases in which the ques- 
tion is whether or not an all-union provision should be included 
in the collective bargaining agreement. 


As to the rule after one year, the Act itself provides: 


Such authorization of an all-union agreement shall be deemed to 
continue thereafter, subject to the right of either party to an all- 
union agreement to request the Board in writing to conduct a new 
referendum on the subject. Upon receipt of such request by either 
party to the agreement, the Board shall determine whether there is 
reasonable ground to believe that there exists a change in the atti- 
tude of the employes concerned toward the all-union agreement 
since the prior referendum and upon so finding the Board shall 
conduct a new referendum.”* 


Second Petition 


a. Exceptions to the One Year Rule. Several exceptions to the one 
year referendum bar rule have been developed by the board. The board 
in Black Cat Cafe** held that an employer’s uncorroborated, but un- 
contradicted, testimony of employe defection justified a second referen- 
dum within the year. Another rather complicated situation which in- 
cluded employe disregard of a strike, utilization of an “escape clause” 
in a union security agreement by twenty-seven employes, union disci- 
pline of non-strikers, and refusal of new employes to join the union 
was held to justify a second referendum.** 

The two previous situations involved a second referendum following 
the authorization of an “all-union agreement.”” Another case involved 
the direction of a second referendum after the union had failed to ob- 
tain the necessary vote to enter into an “all-union agreement.” Thus, 
the board directed a second referendum where a majority of the em- 
ployes who were eligible to vote in the previous referendum were no 
longer employed by the company, where new employes constituted one 
half of the total number of employes in the unit, and where the union 
presented evidence indicating that all those presently employed had 
executed authorization cards.”® 

In the Appleton Woolen Mills case** after the employer and union 
had signed an “all-union agreement,” a referendum was held in which 





™ Wis. Stat. § 111.06(1) (c)1. (1953). 

* Dec. No. 3249 (1952). 

™* Western Union Telegraph Co., Dec. No. 3661 (1954). 

* Reed Drug Store, Dec. No. 3850 (1954). It seems probable that proof of 100% 
membership, in and of itself, would always justify a second referendum. 

* Dec. No. 742 (1945). 
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the necessary vote was not obtained. In directing a second referendum 
the board said: 

Any referendum held at this time will in no way and in no extent 

affect that article of the agreement which has completely —s 

out of the picture as the result of the [first] referendum... .? 

b. Referendum Bar Rule Applied. The board has held that a akan 
work force turnover does not justify a second referendum.** It has also 
denied a second referendum requested because of the closeness of the 
first vote, stating that: 

The principle of free and unfettered elections would certainly be 


destroyed if official elections, no matter in what field they may take 
place, were ordered to be re-run merely because of the closeness 


of the vote.?® 
Interference With the Referendum 


Only one decided case deals directly with the question of interference 
in a referendum proceeding. That case holds that interrogation of em- 
ployes regarding the manner in which they intend to vote is not, per se, 
grounds for directing a new referendum.*® It might be inferred that 
the “promise or threat” test*? applies to a referendum proceeding just 
as it does in the case of representation elections. 


Tallying Irregular Ballots 


Authorization of an “all-union agreement” is dependent upon a two- 
thirds majority of those employes voting in a referendum ; this two- 
thirds majority must also constitute a majority of those eligible to vote. 
With respect to the two-thirds majority, the board has held that the 
legislature “meant two-thirds of the employes casting valid ballots.”? 
Thus, an employe casting a blank ballot is not counted as having 
voted ;** however, he is counted as an eligible voter for purposes of the 
“majority of the employes in such collective bargaining unit”** re- 
quirement. 





* Ibid. 

* Madison Dry Cleaners, Dec. Nos. 414-418 (1942). Although this case was de- 
cided prior to official recognition of the one-year bar rule, it should be considered a 
valid precedent under the rule. 

*” Cram’s Markets, Dec. No. 3646 (1953). This case apparently overrules Appleton 
Woolen Mills, Dec. No. 742 (1945) where it was held that “in view of the closeness 
of the vote at the prior referendum, it did not require a great amount of testimony 
to establish a change that might easily affect the result.” 

* Madison Drug Co., Dec. No. 3654 (1954). 

* Comment, 1956 Wis. L. Rev. 283, 300. 

™ Koller Super Market, Dec. No. 2807 (1951). 

* Ibid. See also Board of Trustees of Beloit College, Dec. No. 2889 (1951). 

“ Ws. Srat. § 111.06(1) (c)1. (1953). 
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IMPORTANCE OF REFERENDUM 
Effect of Referendum 


In the Central Paper Co. case* the board held: 

Instead of creating any rights for employers or labor organizations 
Section 111.06(1) (c) is a definite limitation on the right of an em- 
ployer to enter into an agreement requiring all or any of its em- 
ployes to become and remain members of any labor organization. 
Now no employer in Wisconsin is permitted to enter into such an 
agreement without first having the approval of the employes ex- 
pressed at a referendum conducted by this Board. 


And in Island Woolen Co.** the board stated: 


...a referendum merely determines whether or not the question 
of an all-union agreement is a proper subject for negotiation be- 
tween the employer and the representative of the employes, in 
their attempt to arrive at a collective bargaining agreement. 


Similarly, the Wisconsin Supreme Court has said: 


The board’s order for the conduct of a referendum election, as 
likewise its conduct thereof, is merely a fact finding procedure; 
and in the conduct thereof to determine the wishes of the employes 
respecting an all-union agreement, the board acts in merely a min- 
isterial capacity. The result of the referendum represents the de- 
sire of solely the employes themselves ; and the board functions as 
but a disinterested investigator or supervisor to ascertain that 
desire. 


Referendum a Prerequisite to Valid 
“All-Union Agreement” 


The rule as stated in Gisholt Machine Co.*8 is: 


Before the employer could enter into [an all-union] agreement 
without violating section 111.06(1)(c) of the Wisconsin statutes, 
it would be necessary for this Board to conduct a referendum at 
which the required number of employes would have to approve 
the inclusion of such a provision in the agreement. 


A corollary of this rule is the doctrine that the mere inclusion in a 





* Dec. No. 3125 (1952). 

* Dec. No. 56 (1940). See also Gisholt Machine Co., Dec. No. 1078 (1946); 
J. I. Case Co., Dec. No. 868 (1946) ; Wrought Washer Mfg. Co., Dec. No. 326 (1941). 

* United R. & W. D. S. E. of A. v. Wisconsin E. R. Board, 245 Wis. 636, 641, 
15 N.W.2d 844, 846 (1944). 

* Dec. No. 1078 (1946). 
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collective bargaining agreement of an unauthorized “all-union” clause 
is a violation of the Act.®® 

The practical impossibility, due to the nature of an industry, of con- 
ducting a referendum will not save an unauthorized “all-union agree- 
ment.” The board, in Trester Service Electric Co. stated: 


Both the union and employer argue that in the building trade it is 
impossible to apply the referendum provision of section 111.06- 


(1) (c). 


Whatever the facts may be with reference to whether this section 
of the statute can be administered with entire fairness and without 
interrupting the peaceful relationship that has existed for several 
years between the various employers and the union, it would ap- 
pear to us we are without discretion in the matter and necessarily 
must apply the statute as we find it. 


Consequences of an Unauthorized “All-Union Agreement” 


Discharges Invalid 


An employer commits an unfair labor practice by discharging an 
employe for lack of union membership pursuant to a union security 
agreement which has not been authorized in a referendum proceeding.* 
The rule also applies to what might be termed a constructive dis- 
charge—where an employe chooses to leave his employment rather 
than join the union. In a case involving the latter situation, the em- 
ployer had informed the employe that she would be required to join 
the union as a condition of continued employment.*” 

It may be observed at this point that a union cannot be required to 
contribute toward lost back-wages even though it was in part respon- 





* Mathie-Ruder Brewing Co., Dec. No. 1506 (1948); Waukesha Foundry Co., 
Dec. No. 1459 (1947) ; Wisconsin Public Service Corp., Dec. No. 1027 (1946) ; Conti- 
nental Waste and Wiper Co., Dec. No. 692 (1944); Trester Service Electric Co., 
Dec. No. 617 (1944) ; American Plywood Corp., Dec. No. 570 (1944); Four Wheel 
Drive Auto Co., Dec. No. 506 (1943); E. Weiner Co., Dec. No. 483 (1943); Fox 
Head Waukesha Corp., Dec. No. 470 (1942); C. A. Neuburger Co., Dec. No. 378 
(1942). 

“ Dec. No. 617 (1944). 

“ International B. of E. W. v. Wisconsin E. R. Board, 245 Wis. 532, 15 N.W.2d 
823 (1944) ; International Union v. Wisconsin E. R. Board, 245 Wis. 417, 14 N.W.2d 
872 (1944) ; Schroeder Trucking Co., Dec. No. 2231 (1949), aff'd Wood Co. Cir. Ct. 
(1950) ; Mathie-Ruder Brewing Co., Dec. No. 1506 (1948); American Plywood 
Corp., Dec. No. 570 (1944); Fox Head Waukesha Corp., Dec. No. 470 (1942) ; 
Oshkosh Trunk and Luggage, Inc., Dec. No. 392 (1942) ; Milwaukee Novelty Die 
Works, Dec. No. 127 (1940). Cf. Gas & By-Product Union v. Wisconsin E. R. 
Board, 244 Wis. 258, 12 N.W.2d 36 (1943). 

“ Continental Waste and Wiper Co., Dec. No. 692 (1944). 
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sible for the wage loss.** As stated in the famous Algoma Plywood 
case :*4 


. the term “back pay” in its ordinary sense and as used in the 
statute clearly indicates that its source is the employer and that it 
is not an appropriate penalty to visit upon the union. 


Failure to Join Union or te Pay Dues, Fees and Assessments 


An employer commits an unfair labor practice by discharging an em- 
ploye, under the terms of an unauthorized union security agreement, 
who refuses to join the union,*® or who failed to pay union dues*® 
or assessments.** 

A related question arises in the case of payroll dues deductions. The 
Act makes it an unfair labor practice for an employer : 


To deduct labor organization dues or assessments from an em- 
ploye’s earnings, unless the employer has been presented with an 
individual order therefor, signed by the employe personally, and 
terminable at the end of any year of its life by the employe giving 
at least thirty days’ written notice of such termination.** 

As a result of the recent Manpower Inc. decision,* the rules as to 
dues checkoff seem to be as follows: An employer may require as a 
condition of employment that an employe execute a dues deduction 
authorization if a valid “all-union agreement” is in effect. But if dues 
are checked off without a written authorization, or if there is no valid 
union security agreement in effect, the employer violates sections 





“ Wisconsin E. R. Board v. Algoma P. & V. Co., 252 Wis. 549, 561, 32 N.W.2d 417, 
423 (1948), aff'd 336 U.S. 301 (1949) ; International B. of P. M. v. Wisconsin E.R. 
Board, 249 Wis. 362, 369, 24 N.W.2d ‘672, 675 (1946) ; International Union v. Wis- 
consin E. R. Board, 245 Wis. 417, 435, 14 N.W.2d 872, 880 (1944). 

“ Wisconsin E. R. Board v. Algoma P.&V. Co., 252 Wis. 549, 561, 32 N.W.2d 417, 
423 (1948). The Wisconsin Supreme Court is of the view that a back pay award is 
penal and ~ remedial in nature. Contra, Edison Co. v. Labor Board, 305 US. 197, 
236 (1938). 

“ Wisconsin E. R. Board v. Plankinton Packing Co., 255 Wis. 285, 38 N.W.2d 688 
(1949), rev’d per curiam on jurisdictional grounds, 338 U.S. 953 (1950); Inter- 
national B. of P. M. v. Wisconsin E. R. Board, 249 Wis. 362, 24 N.W.2d 672 (1946). 

“Wisconsin E. R. Board v. Algoma P. & V. Co., 252 Wis. 549, 32 N.W.2d 417 
(1948) ; International Harvester Co., Dec. Nos. 1015 & 1179 (1946) ; Four Wheel 
Drive Auto Co., Dec. No. 506 (1943) ; C. A. Neuburger Co., Dec. No. 378 (1942) 
(employee was refused — into union because of dues payment record during 
previous period of employmen 

“ Riggs Dister & Co., Dec. Ne 652 (1944), aff'd Dane Co. Cir. Ct. (1945). 

“ Wis. Srar. § 111 06(1) (i) (1953). 

“ Dec. No. 3854 (1954). The board found that the employer infringed upon Wis- 
consin statutory rights guaranteed by § 111.04 in violation of § 111.06(1)(a) and 

ly encouraged union membership in violation of § 111.06(1)(c) by ge Se 
that the employees execute dues deduction authorizations. It was apparently the 
board’s position that this discrimination would have been permissible if there had 
been an authorized all-union agreement. 
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111.06(1) (i) and 111.06(1) (c) by deducting union dues from an em- 
ploye’s wages. 
Violations of section 111.06(1)(f ) 

Section 111.06(1)(f) of the Act makes it an unfair labor practice 
for an employer “to violate the terms of a collective bargaining agree- 
ment.” This section requires that an employer comply with a valid 
union security clause.5® But an employer commits no unfair labor prac- 
tice in failing to enforce a union security provision which has not been 
authorized in an appropriate proceeding.™ 
Arbitration Awards 

In the International Harvester Co. case®* three employes were dis- 
charged under an unauthorized union security agreement. Two of the 
employes filed unfair labor practice complaints and were reinstated 
upon board order. The third employe processed his case through the 
grievance procedure which terminated in an arbitration award affirm- 
ing the dismissal. Without an accompanying memorandum, the board 
upheld the discharge. Apparently the board will not review an arbitra- 
tion award upholding a discharge even though the discharge is plainly 
contrary to the Act. 


Forms oF UNION SECURITY PERMITTED UNDER THE ACT 


The preceding material utilized “union security” and “all-union 
agreement” as general terms encompassing all forms of union security 
contracts because the rules involved were of general application. Differ- 
ences among various types of union security agreements are neverthe- 
less important. 

Closed Shop 


A closed shop agreement is one whereby an employer undertakes to 
hire only union members ; union membership is a condition precedent 
to employment.®* Both at common law™ and under the Wisconsin La- 
bor Relations Act of 1937,5° which was patterned after the National 
Labor Relations Act of 1935, the closed shop was legal. The same is 


” Cases cited note 69 infra. 

™ Four Wheel Drive Auto Co., Dec. No. 506 (1943). See also Russel Creamery Co., 
Dec. No. 1984 (1949). 

™ Dec. No. 1179 (1946). 

* Note, 1955 Wis. L. Rev. 473. 

™ American Furn. Co. v. I. B. of T. C. & H. of A., 222 Wis. 338, 370, 268 N.W. 250, 
rH o ; David Adler & Sons Co. v. Maglio, 200 Wis. 153, 157, 228 N.W. 123, 124 

1929). 

*® United Shoe Workers v. Wisconsin L. R. Board, 227 Wis. 569, 578-579, 279 N.W. 

37, 41 (1938) (closed shop contract with a non-majority union permitted). 
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true under the Wisconsin Employment Relations Act.5¢ A “closed 
shop” agreement normally includes a provision requiring the employer 
to hire through the union. These “hiring hall” clauses are also valid 
under the present Act.5* 


Union Shop 


Under a union shop agreement an employe must join the union as a 
condition of continued employment within a given period of time, 
usually thirty days, after he commences his employment.5* A union 
shop is valid under the Act.®® 


Maintenance of Membership 


A maintenance of membership agreement requires that those em- 
ployes who are members of the union at the time the contract is signed 
and those who thereafter voluntarily join the union must maintain their 
membership as a condition of employment.®° Such agreements are en- 
forceable in Wisconsin.* It should be noted, however, that an em- 
ploye cannot be compelled to join the union under such a contract.® 


Agency Shop 


Under an agency shop, employes are required to contribute an 
amount equivalent to union dues as a condition of continued employ- 
ment. But no one is required to join the union or to remain a union 
member. 

Only one case decided by the board deals expressly with the agency 
shop. In Western Union Telegraph Co.® the contract provided for 
maintenance of membership for present union members and a union 
shop for new employes, but with an “escape clause” in each instance. 





* International Union v. Wisconsin E. R. Board, 245 Wis. 417, 429, 14 N.W.2d 872, 
878 (1944) ; Mathie-Ruder Brewing Co., Dec. No. 1506 (1948) ; Blatz Brewing Co., 
Dec. No. 1421 (1947); Fox Head Waukesha Corp., Dec. No. 1006 (1946); Island 
Woolen Co., Dec. No. 56 (1940) ; Peacock Restaurant, Dec. No. 35 (1940). 

* Cases cited note 70 infra. 

*® Note, 1955 Wis. L. REv. 473. 

* Four Wheel Drive Auto Co., Dec. Nos. 646 (1944) & 3655 (1953). Cf. Four 
Wheel Drive Auto Co., Dec. No. 506; Richard Planer, Dec. No. 127 (1940). 

© Note, 1955 Wis. L. Rev. 473. 

* Wisconsin E. R. Board v. Algoma P. & V. Co., 252 Wis. 549, 32 N.W.2d 417 
(1948), aff'd 336 U.S. 301 (1949) (invalid only because no referendum had been 
held) ; International Harvester Co., Dec. No. 1179 (1946) (no referendum) ; Gisholt 
Machine Co., Dec. No. 1078 (1946) (referendum directed) ; Wisconsin Public Service 
Corp., Dec. No. 1018 (1946) (referendum directed) ; International Harvester Co., 
Dec. No. 1015-A (1946) (invalid only because no referendum had been held). 

@ Milwaukee Tool & Die Co., Dec. No. 1737-B (1949), aff'd Milw. Co. Cir. Ct. 
(1949). 

* Dec. No. 3661 (1954). 
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Employes electing not to come under the maintenance of membership 
or union shop provision were covered by a mandatory agency shop 
provision. The board stated: 


It should be noted that the definition [sec. 111.02(9)] uses the 
phrase “. . . all or any . . .” of the employes. Under this broad 
definition, the Board is satisfied that the “agency shop” provision 
in the agreement falls within the definition and is applicable to 
this proceeding. 

Preferential Shop 


Under a preferential shop, union members are given preference over 
non-union employes in such matters as hiring, layoffs, and transfers. 
The leading case in Wisconsin dealing with the preferential shop and 
with union security generally is Cutler-Hammer Inc.® This was an 
action for a declaratory judgment to determine whether a contract pro- 
viding for preferential hiring, layoff, transfer and choice of shift could 
be validated in a referendum proceeding—i.e., was the clause an “all- 
union agreement” within the meaning of the Act. The court stated: 


In the opinion of this court any contract which encourages mem- 
bership in a union but which falls short of an all-union contract 
may be validated by referendum in the manner prescribed by sec- 
tion 111.06(1) (c), Wis Stats., for validation of all-union con- 
tract. 


Seniority Penalty Clauses 
A seniority penalty clause is one which deprives an employe of 
seniority rights, under the contract, as a penalty for lack of union 
membership. Such a contract is considered to be a “modified all-union 
agreement”® and is valid under the Act. 


Work Permits 


A work permit clause simply provides that an employe who is not a 
union member must, as a condition of employment, secure a written 





“ Id. at 4. 

* Milw. Co. Cir. Ct. (1947). 

* Ibid. The board’s brief, p. 9, stated that “the WERB has, since the enactment 
of Ch. 111 of the statutes by Ch. 57 of the laws of 1939, interpreted sec. 111.06(1) (c) 
of the statutes to authorize the validation of collective bargaining contracts giving 
varying types of union preference by a referendum in the manner described in that 
section for the validation of all-union contracts. This interpretation by the Board 
is based upon the reasoning that since the legislature authorized the validation of the 
most extreme form of union preference contract by referendum, it must have in- 
tended as a common sense result that less extreme forms might also be validated by 
the same procedure.” 

* Wadham Oil Co., Dec. No. 468 (1942). 
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authorization from the union indicating that he has paid a given month- 
ly fee, usually an amount approximately equivalent to union dues, to 
the union. As in the instance of an agency shop the employe is not 
required to join the union. Clauses of this type can probably be vali- 
dated upon the theory that the greater (the closed shop) includes the 
lesser.®* 


IMPLEMENTATION OF UNION SECURITY AGREEMENTS 


Failure to Enforce Valid Union Security Agreements 
An Unfair Labor Practice 


Under section 111.06(1) (f) the board has held that it is an unfair 
labor practice for an employer to retain non-union employes where the 
contract provided that only union men should be employed,® and that 
it was an unfair labor practice to fail to hire through the union where 
the contract had a “hiring hall” provision.” 

Two qualifications to the rights of a labor organization under section 
111.06(1)(£) should be mentioned. First a union must inform the 
employer of the identity of employes subject to dismissal under the 
contract before it can complain of the employer’s failure to act. The 
second limitation is, of course, the requirement that the union security 
agreement has been approved in a referendum proceeding.”* 


Discharges Upheld 
Expulsion From Union Not Necessary 


The rule is well established that an employe who loses his good 
standing as a member, because of discipline or suspension, is subject 
tu dismissal under an “all-union agreement.”"* He need not have been 
expelled from the union.** The Four Wheel Drive Auto Co. case™ 
contains the best statement of the board’s rationale in these cases: 


The Wisconsin Act has no provision preventing a labor organiza- 
tion from disciplining a member for conduct unbecoming such 





See note 66 supra. 

® Dy Dee Wash, Inc., Dec. No. 1634 (1948) ; Badger Nu-Way Cleaners, Dec. No. 
19 (1939). 

Dy Dee Wash, Inc., Dec. No. 1634 (1948). See also Grant’s Cafeteria, Dec. No. 
3587 (1953) (applicability of “hiring hall” clause assumed). 

™ Bowman Farm Dairy, Inc., Dec. No. 956 (1946). 

™ Four Wheel Drive Auto Co., Dec. No. 506 (1943). 

™ Four Wheel Drive Auto Co., Dec. No. 3655 (1953) ; Meyer Stores, Dec. No. 1466 
(1947) ; Northern Transportation Co., Dec. No. 1332 (1947) ; Fox Head Waukesha 
ss No. 1006 (1946). 

Thi 


™ Dec. No. 3655 (1953). 
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member as is contained in the all-union shop provision of the pres- 
ent Taft-Hartley Law. Any member of a labor organization prop- 
erly disciplined by suspension or expulsion from a union which 
has an all-union agreement with the employer of such member can 
require the member’s discharge by his employer. The only limita- 
tion on this right contained in the Wisconsin legislation is the 
right of the Board to terminate any all-union agreement when it 
finds that the labor organization involved has unreasonably re- 
fused to receive as a member any employe of such employer.”® 


Dual Uniontsm 


Dual unionism may be generally defined as active support of a com- 
peting union by an employe who is a member of the certified union. 
The employe need not hold two cards in such a situation. 

The rule apparently is that an employe who engages in dual unionism 
during mid-contract term and who is suspended from the union may be 
validly discharged.** But dual unionism at the end of a contract term 
is considered a protected activity and can not be grounds for a dis- 
charge.*§ 

In holding that end of contract dual unionism was protected the 
board reasoned : 


If an employe can lawfully be discharged [under an “all-union 
agreement”] because their contract is about to expire, such em- 
ploye evinces a desire to have a different representative negotiate 
his next contract, the union once established and obtaining an all- 
union shop contract, could, as each succeeding contract was about 
to expire, eliminate all employes wishing a change and thus for- 
ever prevent such change from taking effect. Clearly this could 
not have been the intent of the legislature. The right of employes 
to select representatives necessarily includes the right to change 
such representatives. Neither the union nor the employer have 
any right to prevent or attempt to prevent employes from exercis- 
ing such right at an appropriate time even though the collective 
bargaining agreement contains a provision providing for member- 
ship in the union as a condition of employment. 


The employer in this or similar cases, therefore, clearly would 
under no condition be protected by an all-union shop provision in 
the agreement should it attempt to discharge employes at the re- 
quest of the collective bargaining representative because such em- 
ployes advocated a change in bargaining representatives at this 
time. 


“Probably to the disappointment of the “right to work” (without joining a 
union) advocates, the board has never disestablished an all-union agreement under 
the last mentioned rule. 
™ Four Wheel Drive Auto Co., Dec. No. 646 (1944). 
one Wheel Drive Auto Co., Dec. No. 687 (1944). 














COMMENT 


No Conflict Between Section 111.04 and 111.06(1)(c) 
Section 111.04 provides: 


Employes shall have the right of self organization and the right to 
form, join or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
lawful, concerted activities for the purpose of collective bargaining 
or other mutual aid or protection; and such employes shall also 
have the right to refrain from any or all of such activities. 


Obviously, an “all-union agreement” is a limitation on the rights 
guaranteed by this section “but . . . it is a qualification that the legis- 
lature had a right to enact’’®® and as stated in Four Wheel Drive Auto 
Co. :84 


The rights of employes to join, form, or assist labor organizations 
and to refrain from such activities guaranteed by Section 111.04 
are specifically limited by the provisions of Section 111.06(1) (c). 

- The last cited section specifically permits an employer and a labor 
organization representing its employes to enter into agreements 
requiring all of the employes to become and remain members of a 
single labor organization provided the conditions set forth in that 
section of the statutes are complied with. 





Hucu G. HAFer 











* Central Paper Co., Dec. No. 3125 (1952). 
* Dec. No. 3655 (1953). 











Notes 


JURISDICTION OVER CRIMES-——-TERRITORIAL APPLI- 
CABILITY PROVISIONS OF WISCONSIN’S CRIMINAL 
CODE. Wisconsin’s recently enacted criminal code contains a new 
provision dealing with the jurisdiction of this state to punish for crimi- 
nal conduct. It provides :* 
(1) A person is subject to prosecution and punishment under the law 
of this state if: 

(a) He commits a crime, any of the constituent elements of which 
takes place in this state ; or 

(b) While out of this state, he aids and abets, conspires with, or 
advises, incites, commands, or solicits another to commit a crime in 
this state ; or 

(c) While out of this state, he does an act with intent that it cause 
in this state a consequence set forth in a section defining a crime ; or 

(d) While out of this state, he steals and subsequently brings any 
of the stolen property into this state. 
(2) In this section “state” includes area within the boundaries of the 
state, and area over which the state exercises concurrent jurisdiction 
under article IX, section 1, Wisconsin constitution. 

The code provision replaces the less precise previous jurisdictional 
statutes? which the supreme court has never been called upon to in- 





* Wis. Stat. § 939.03 (1955). 


* The text of these statutes: 

353.28 Part of crime same as whole crime. Any person who commits 
an act or who omits to do an act which act or omission constitutes a part of a 
crime by the laws of this state shall be punished the same as if he had committed 
the whole of such crime within this state. 

353.29 Part of crime committed in this state punishable same as if all com- 
mitted here. Whenever a person, with intent to commit a crime, does any act or 
omits to do any act within this state in execution or part execution of such intent, 
which culminates in the commission of a crime, either within or without this state, 
such person is punishable for such crime in this state in the same manner as if the 
same had been committed entirely within this state. 

356.01 Place of trial. 


(5) STOLEN PROPERTY BROUGHT INTO THIS STATE BY THIEF. 
If property is stolen outside of this state and brought into this state by the thief, 
he may be punished as though the theft had been committed in this state and the 
prosecution may be in any county in which he possessed the stolen property. 
It should be noted that the latter is a “hybrid” venue and jurisdictional provision. 
It has not therefore been repealed by the enactment of the criminal code. 
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terpret.2 An understanding of the provision is facilitated by a consid- 
eration of the common law background and the judicial interpretation 
of analogous legislation elsewhere. 


Common Law BACKGROUND 


At common law the territorial commission theory of jurisdiction 
over crimes was uniformly accepted. By application of this theory only 
that sovereign within whose territorial boundaries a crime was com- 
mitted could punish for its commission. The locus of a crime was easily 
fixed if all of its material elements took place in a single jurisdiction. 
But if the crime involved was interstate in character, it became impor- 
tant to determine in what state the gist of the offense occurred. Once 
this was determined, that place and no other could punish for the com- 
pleted offense. The gist of larceny by false pretenses, for example, was 
the obtaining of the money or other property.* If the pretenses were 
made in state A, but the obtaining took place in state B, the latter state 
had sole jurisdiction to punish the larceny. 

If the offender were not present at all in the state where the crime 
was committed, he might nevertheless be held susceptible to punish- 
ment in that state on the ground of constructive presence. If X stand- 
ing in state A shot Y in state B, state B might acquire jurisdiction over 
the murder by means of the legal fiction that X had accompanied his 
leaden messenger into state B.5 A distinction was drawn where X 
remained outside the state and sent an agent into the state to commit 
the crime. If X engaged the services of an innocent agent, X was held 
to be constructively present in the state where the crime was com- 
pleted, otherwise he was not. In an early case a steamboat was burned 
by defendant’s two accomplices in Arkansas while defendant remained 
in Ohio where the plan was formed. Had the defendant fired the ship 
“through the agency of an idiot,”® the Arkansas court observed, he 
would have been personally responsible for the offense, but since his 





* There is no relevant Wisconsin case law. Several opinions of the attorney general 
deal with related problems. 17 Ops. Wis. Atr’y GEN. 122 (1928) (where a man is 
hit by a train in Illinois but dies in Wisconsin, the person responsible for the death 
may be prosecuted in Wisconsin) ; 12 Ops. Wis. Att’y GEN. 17 waged (agent for 
West Virginia corporation whose territory was partly in Michigan and partly in 
Wisconsin committed embezzlement in this state by failing to account for money 
collected here and may be prosecuted in Wisconsin in view of § 353.29) ; 12 Ops, 
Wis. Atr’y Gen. 172 (1923) (requisition papers for person who is not a fugitive 
from justice but who has failed to support his wife in this state, while residing in 
another state, may be issued under §§ 353.28 and 353.29). 

* People v. Adams, 3 Denio 190 (N. Y. 1846), aff'd, 1 N. Y. 173 (1848). 
* Simpson v. State, 92 Ga. 41, 17 S.E. 984 (1893). 
*State v. Chapin, 17 Ark. *561, *566 (1856). 
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co-conspirators were guilty agents and consequently principals, de- 
fendant was answerable only in Ohio as accessory before the fact. 


LEGISLATION 


Application of the territorial commission theory to interstate crime 
required the constant utilization of the legal fictions illustrated above. 
Early statutes were enacted as specific problems arose and out of them 
grew what is now known as the territorial security principle of crimi- 
nal jurisdiction. This principle is based on a recognition of the fact 
that criminal conduct often threatens the security of the state or its 
citizens regardless of its locus. Under this principle the gist of the 
offense and the whereabouts of the offender are relegated to properly 
inconspicuous positions. Under this theory, two or more states may 
have concurrent jurisdiction over the same crime, for a state can punish 
for a completed offense if either (1) acts outside the state cause or 
result in a criminal offense within the state, or (2) acts within the 
state cause or result in a criminal offense outside the state.” The terri- 
torial applicability provision of the criminal code incorporates the 
territorial security principle and also some far-reaching extensions of 
that principle which establish landmarks in criminal jurisdiction. 


Tue Cope Provision 


The new code provision is best understood by analyzing its several 
paragraphs separately : 

A crime is committed, any of the constituent elements of which 

takes place in this state. 

This paragraph raises two important problems: (1) What consti- 
tutes a constituent element of a crime, and (2) What law determines 
when a crime has been committed ? 


Constituent Element 


What is a constituent element of a crime? The answer will, of 
course, vary depending upon the particular offense under consideration. 
An element which must necessarily be proved in order to prove the 
accused guilty of a crime might be said to be a constituent element of 
the crime charged. Intent, for example, is an element which must be 
proved to convict of many crimes. A literal application, then, of para- 
graph (a) would compel the conclusion that Wisconsin may punish 





* Extensive treatment of the historical aspects of criminal jurisdiction is found in 
rane Criminal Jurisdiction and the Territorial Principle, 30 Micu. L. Rev. 238 
1931). 
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for a crime committed anywhere on the globe so long as the mental 
state to commit that crime was formed in Wisconsin. To so hold, how- 
ever, would violate all tradition. And the courts of two other states, 
interpreting statutes as broad or broader than paragraph (a) above, 
have refused to go so far. They held that when a crime is begun within 
the state but has its final effect outside the state, the state may not 
punish for the completed offense unless some material acts take place 
within the state which go far enough to constitute an attempt to commit 
the crime charged within that state.® The statutes involved provide 
that all persons who commit, in whole or in part, any crime within the 
state are liable to punishment under the laws of the state.2° In the 
New York decision Justice Cardozo concluded: 


We think a crime is not committed either wholly or partly in this 
state unless the act within this state is so related to the crime that 
if nothing more had followed, it would amount to an attempt. We 
do not mean that this construction of the statutes is the conse- 
quence of some inherent limitation upon the power of the legis- 
lature. We assume that the legislature may fix the beginning of 
the crime at a point earlier than attempt, and identify it with the 
initial stages of combination or incitement or preparation.“ 


At just what point the Wisconsin legislature has fixed the beginning 


of crime for jurisdictional purposes is not clear. But perhaps the 
ambiguity may be narrowed through the use of some illustrations : 


X, standing in Wisconsin, shoots and kills Y, who is in Illinois. 
X may be prosecuted in Wisconsin for murder since X’s act, a 
constituent element of the crime, took place here.!* 


X, standing in Illinois, shoots and kills Y, who is in Wisconsin. 
X may be prosecuted in Wisconsin since the death, a constituent 
element of murder, occurred here. 





* “Now the State, that complains in criminal causes, does not suffer from the mere 
imaginings of men. To entitle it to complain, therefore, some act must have followed 
the unlawful thought.” Bishop, New Croat Law § 204 (8th ed., 1892). 

*People v. Werblow, 241 N. Y. 55, 148 N.E. 786 (1925); People v. Buffum, 
40 Cal.2d 709, 256 P.2d 317 (1953). See RESTATEMENT, ConFLict oF Laws § 428, 
comment e (1934). 

Car. Pen. Cove § 27 (1947) ; N. Y. Pen. Law § 1930(1) (1955). 

™ People v. Werblow, 241 N. Y. 55, 61, 148 N.E. 786, 789 (1925). This case is 
noted in 39 Harv. L. Rev. 492 (1926). 

“The famous “poisoned candy” case is analogous to the situation posed: De- 
fendant mailed poisoned candy from California to a woman in Delaware with intent 
to kill her. Upon eating the candy, the woman died in Delaware. The defendant 
was convicted in California of intentional murder and while the judgment was re- 
versed for other reasons, the appellate court held that California had jurisdiction 
since preparing and sending the poisoned candy, coupled with a murderous intent, 
constituted a part of the crime charged. People v. Botkin, 132 Cal. 231, 64 Pac. 286 
(1901). 
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X, on the basis of false representations made to Y in Wisconsin, 
obtains title to Y’s pro in Illinois. X may be punished for 
theft under the code,’* since a false representation is a constituent 
element of that crime.** X could be prosecuted in Wisconsin, too, 
if he obtained the property here on the basis of false representa- 
tions elsewhere, since the obtaining is also a constituent element 
of the crime. 

X, in Illinois, mails defamatory matter to Y, who is in Wisconsin. 
X may be prosecuted here for defamation under the code,!® since 
the defamatory matter was communicated here and communica- 
tion is a constituent element of the crime. Communication prob- 
ably takes place either where the matter is mailed or where it is 
received!® so if X were in Wisconsin and mailed the defamatory 
matter to persons outside the state, he could be prosecuted for 
defamation here. 

X, in Illinois, mails a forged check to a Wisconsin bank with in- 
structions that it make collection from a Minnesota bank. X may 
be prosecuted for forgery under the code,’ since the uttering, 
a constituent element of the crime, took place here.*® 

It is doubtful that Wisconsin could assert jurisdiction on these facts : 
X mails poisoned food from Illinois to Y in Wisconsin. Y eats 
the food at his Wisconsin home and becomes violently ill there. 
He is rushed to a hospital in Minnesota where he dies.*® 


In the situation posed, the eating of the food is not a constituent ele- 
ment of the crime of murder and, consequently, Wisconsin could not 
take jurisdiction under the code provision. 

The ambiguity inherent in the words “constituent element” can, of 
course, be finally resolved only by the court’s interpretation of the 
statutory definitions of individual crimes. The illustrations here are 
only intended as guideposts. 


A Crime Is Committed 


Section 939.12 of the code provides that a crime “is conduct which 
is prohibited by state law and punishable by fine or imprisonment or 
both.” No problem arises when the whole offense is committed within 
Wisconsin’s borders or when the conduct outside the state has its final 
effect here. But where a transaction is completed outside the state 





* Wis. Stat. § 943.20(d) (1955). 

* See, e.g., People v. Zayas, 217 N. Y. 78, 111 N.E. 465 (1916). 

* Wis. Stat. § 942.01 (1955). 

** See, e.g., People v. Bihler, 154 App. Div. 618, 139 N. Y. Supp. 819 (1st Dep’t 
1913) aff'd, 210 N. Y. 592, 104 N.E. 1136 (1914). 

* Wis. Stat. § 943.38(2) (1955). 

* See, e.g., People v. Sansom, 37 Cal. App. 435, 173 Pac. 1107 (1918). 

* On these facts the RESTATEMENT, ConFtict or Laws § 377 (1934) would place 
the situs of the tort in Wisconsin. See illustration 2 of § 377. 
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although a constituent element occurs here, must the completed trans- 
action constitute a crime under the law of the foreign state where the 
act or acts take final effect to be punishable here? Probably not. In 
view of the code’s definition of crime it seems sufficient if the acts 
alleged constitute a crime under the law of this state without regard 
to the law prevailing in the state where the crime was consummated.”° 

The aiding or abetting, conspiring with, or soliciting of another 

to commit a crime in this state while the person charged is out- 

side the state. 

Paragraph (b) of the code provision deals with the situation where 
a person who is outside the state assists in the commission of a crime 
in this state or conspires with another to commit a crime here. Such a 
person is a party to the crime committed here or a party to the inchoate 
offenses of soliciting or conspiracy and consequently may be punished 
here. For example: 

X remains in Illinois while the gang of which he is leader shoots Y 

in Wisconsin. X may be punished as a party to the murder in 

Wisconsin.*? 

At common law, on these facts, the courts would face the guilty or 
innocent agent dilemma. The paragraph is clearly not a codification of 
the territorial commission theory of jurisdiction. It is, in fact, a broad 
extension of the territorial security principle since the person outside 
the state may be prosecuted for his activities even though no crime is 
ever committed here. Thus, a gang of conspirators planning to rob 
a bank in Wisconsin and making these plans in its Illinois head- 
quarters may be prosecuted in Wisconsin for their conspiracy in IIli- 
nois even though the plan never reaches fulfillment. Jurisdiction is 
based, apparently, on the imminent threat to the security of the state 
and its citizens. Wisconsin’s previous statutes”? would not give juris- 
diction without some part of a crime taking place here, nor, with the 
exception of an isolated Texas statute,?* is there anything analogous 
to paragraph (b) in the statutes of other states. One writer has said 
of the Texas statute: 

No doubt an overt act would have to occur somewhere within the 

state to complete the offense, but it seems as though just the likeli- 

hood that harm would come within the state gives jurisdiction over 
the offense.** 


” People v. Zayas, 217 N. Y. 78, 84, 111 N.E. 465, 466 (1916). 

* See, e.g., Hatfield v. Commonwealth, 11 Ky. L. Rep. 468, 12 S.W. 309 (1889). 

* See note 2 supra. 

* Tex. Cope Crm. Proc., art. 205 (1954). 

™* Levitt, Jurisdiction Over Crimes, 16 J. Am. Inst. Crm. L. & Crom. 316, 346 
(1926). 
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Wisconsin’s code provision requires no act whatever within the 
territorial limits of this state. It represents a substantial extension of 
this state’s jurisdiction over crime for which there is no real counter- 
part in other jurisdictions. 

An act done while out of this state with intent that it cause a 

criminal consequence in this state. 

This paragraph is as broad as paragraph (b) in that it requires no 
act within the state’s boundaries. Nor is there analogous legislation in 
other states with which to draw a comparison. Paragraph (c) is de- 
signed to cover the unsuccessful attempt to commit a crime in this state, 
the attempt being made from outside the state. It is primarily a border- 
line problem. For example: 

X, standing in Illinois, shoots at Y, who is in Wisconsin, but his 

rifle misfires or his shot misses. Wisconsin may punish X for his 

attempted murder.*® 

A person steals outside the state and brings the stolen property 

into the state. 

This paragraph is simply a restatement of a previous statute”* and 
some such provision is found in many states. It is a codification of the 
common law rule that the bringing of the stolen goods into the state 
constitutes a new “asportation.” Thus, a new theft occurs within the 
state for which the state may punish. The reasoning behind this rule 
was reported in an early Connecticut decision : 

Of the necessity of such a law no question is made. In the words 

of Judge Sedgwick, it would be intolerable “that a depot for plun- 


der should be here established, and gangs of desperate villains be 
employed in the neighboring states for its support.”?? 


The term “steals” in this paragraph undoubtedly comprises all the 
forms of misappropriation covered by the theft section of the code ;?8 
the crimes formerly known as larceny, obtaining by false pretenses and 
embezzlement. 

Instead of treating this as a jurisdictional problem it would seem 
more desirable to make it a substantive offense to bring stolen property 
into the state. Or, if the philosophy implicitly expressed in the pro- 
vision is sound, it should be extended to provide jurisdiction over the 
receipt outside the state of property stolen outside the state and the 

* See, e.g., Simpson v. State, 92 Ga. 41, 17 S.E. 984 (1893). But this case was 
decided on the theory of constructive presence based on the fact that the bullet 
entered the state. The code dispenses with the need for this fiction. 

* Wis. Stat. § 356.01(5) (1953), set out in full in note 2 supra. 


* State v. Cummings, 33 Conn. 260, 265 (1866). 
* Wis. Stat. § 943.20 (1955). 
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subsequent bringing of that property into the state. Some states have 
statutes of the latter type.?° 


PLACE OF TRIAL 


Until venue provisions are enacted to mesh with some of the new 
jurisdictional provisions, the jurisdictional extensions will be inopera- 
tive since no place of trial is established for the prosecution of the 
offender. Section 356.01 provides, first of all, that criminal actions 
shall be tried in the county where the crime was committed.®° Excep- 
tions are then made for crimes committed near a county line, crimes 
partly committed in one county and partly in another, and other situ- 
ations not directly relevant here. The thief who brings stolen property 
into the state may be prosecuted in any county where the stolen prop- 
erty was possessed.*! Paragraph (d) of the code provision has, then, 
a corresponding venue provision. But this is not true of paragraphs 
(b) and (c) under which jurisdiction may be asserted even though 
the criminal conduct takes place entirely outside the state. Nor is it 
true of paragraph (a), for under some circumstances this subsection 
provides for jurisdiction although the crime is only partially committed 
within this state. 

When the venue provisions are redrafted, venue for the criminal 
whose conduct takes place entirely outside the state might well be laid 
in any county in which he is apprehended. To attempt to place it, for 
example, in any county in which the crime was to have been committed, 
would only serve to compound the problems of proof. Venue for the 
person whose crime is committed partly within the state and partly 
outside the state could be placed in any county in which a constituent 
element of the crime took place. 


CoNCLUSION 


Prosecutors may have only infrequent occasion to use some of the 
jurisdictional provisions. Nevertheless they represent extensive and 
important powers not available under the previous statutes. The oper- 
ative effect of some of the new jurisdictional provisions must neces- 
sarily await a modification of the venue section. When this is done, 
judicial consideration of the sections should give more definite mean- 
ing to some of the language in the code provision, particularly the 
meaning of “constituent element.” 

Cretus D. Howarp 





* Cat. Pen. Cope § 789 (1949); N. Y. Pen. Law § 1301 (1955). 
” Wis. Stat. § 356.01(1) (1953). 
™ Wis. Stat. § 356.01(5) (1953). 
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A RE-EVALUATION OF INHERITANCE AND TESTAMEN- 
TARY RIGHTS WITH RESPECT TO ADOPTED CHILDREN 
IN WISCONSIN. Since the publication in the 1953 Wisconsin Law 
Review of a comprehensive article on the inheritance and testamentary 
rights of adopted children,’ major changes have occurred in this area 
of the law in Wisconsin. The purpose of this Note is to evaluate those 
changes and summarize the law as it exists today, using the 1953 
Review article as the main reference point. 


Pustic ATTITUDE TowaRD ADOPTION 


In the past two or three decades there has been a drastic change in 
public attitude toward adoption.? In recent years the demand for 
adopted children has become so great that many couples, either because 
they do not want to go through the long procedure and waiting period 
sometimes required by accredited adoption agencies, or because their 
applications for adoption have been denied, have resorted to adopting 
children through non-accredited and unethical agencies. The result has 
been a highly publicized baby “black-market.”* In Illinois only one 
out of every four applying couples is able to adopt a child,* and in 
Wisconsin the state division for children and youth receives requests 
for three times as many children as it has available for adoption.® 

There are few reliable statistics to show the volume of adoption in 
the United States before 1944 because it has been only recently that 
states have set up machinery to systematically collect adoption data. 
Nevertheless it has been estimated that in the United States three 
times as many children were adopted in 1944 than in 1934,° and in 
thirty-three reporting states, 80,000 children were adopted in 1951 in 
contrast to only 50,000 adoptions in 1944, an increase of sixty per cent.* 
In Wisconsin the number of adoptions has increased from 1,091 in 1946 
to 1,649 in 1954.8 The factors contributing to this change in public 
attitude are believed to be an increasing acceptance of the whole con- 





* Worthing, Inheritance and Testamentary Rights With Respect to Adopted Chil- 
dren, 1953 Wis. L. Rev, 38. 

* Thornhill, Unprotected Adoptions, 2 CHILDREN 179 (Sept.-Oct. 1955) ; Adoption, 
Socia, Work Year Boox (1954, 1951, 1949). 

* Thornhill, Unprotected Adoptions, 2 CuiprEN 179 (Sept.-Oct. 1955); Adams, 
A Board Member Speaks on Adoption, 29 Cutty WELFARE 14 (June 1950). 

“Itt. Lects. Councit, ResearcH Dep’r, Aportion Laws (Pub. No. 69, 1945). 

* Wis. St. Dep’t or Pusiic WELFARE, Division FoR CHILDREN AND YOUTH, 1952-54 
BrenntAt Report 19. 

* Bishop, Adoption, SoctaL WorK YEAR Book 26 (1951). 

* Getz, Adoption, Soctat Work Year Boox 26 (1954). 

* Wis. St. Dep’r or Pustic WELFARE, Division For CHILDREN AND YOUTH, 1952-54 
BrenntaL Report 26; Jd. Division ror CHILD WELFARE, 1946-48 BIENNIAL REPORT 2. 
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cept of adoption, a decline in prejudice against children born out of 
wedlock who account for half the children adopted, a substantial in- 
crease in illegitimate births, an increase in the number of broken homes 
caused by death, divorce and desertion, and a growing emphasis upon 
taking children out of mass custodial care, such as the traditional 
orphanage, and into individual homes.® Wisconsin has been a leader 
in emphasizing the placement of orphaned children in foster homes ; 
consequently, in the period 1952-54 two children’s homes closed in 
Wisconsin and the number of children in voluntary institutions con- 
tinued to decrease in some cases by as much as fifty per cent.1° 

With this surge of public interest in adoption and the welfare of 
homeless children has come a distinct trend for legislatures to study 
comprehensively the problem and enact children’s codes designed to 
protect the welfare of children and insure well regulated placement 
with mature and loving parents.11 The Wisconsin legislature, for in- 
stance, in 1953 authorized the legislative council to study present laws 
and state services affecting children with the purpose of formulating 
a long-range program of child health, education and welfare, and a 
systematic codification of the law relating to children.!? As a result of 
this study the 1955 legislative council submitted to the legislature a 
proposed children’s code, which was enacted in August, 1955, and will 
appear as chapter 48 of the 1955 Wisconsin Statutes ; its provisions are 
to take effect on July 1, 1956.%* 


DEVELOPMENTS IN THE Law SINCE 1953 


The law of inheritance and testamentary rights of adopted children 
at the time of the writing of the 1953 Wisconsin Law Review article" 
can be summarized as follows: 


1. Adopted children could inherit from their adoptive parents.15 





*See note 7 supra. 

* Wis. St. Der’r oF Pustic WELFARE, DIvISION FOR CHILDREN AND YOuTH, 1952- 
54 Brenna REPORT 27-33. 

™ Pa, Gen. Ass., Jomnt St. Governors’ CommM., CHILD PLACEMENT AND ADOPTION 
(1951) ; Pretowmnary Report or Aportion Laws Commassion (Mass. House Doc. 
No. 1763, 1947); Tenn. Dep’r or Pustic WELFARE, SuRVEY OF ADOPTIONS (1946) ; 
Itt. Lecis. Counctt, ResearcH Dep’r, Aportion Laws (Pub. No. 69, 1945); Getz, 
Adoption, SoctaL WorK YEAR Booxk 26 (1954). 

” Wis. Laws 1953, c. 392, § 2; Wis. Stat. § 20.015(5) (1953). 

% Wis. Laws 1955, c. 575, § 1-35; see Wis. Lects. Councm 1955 Rep’r, Parr I, 
at 3. See Melli, The Children’s Code, 1956 Wis. L. Rev. 431. 
* See note 1 supra. 
* Wis, Stat. § 322.07(5) (1953). 
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2. Adopted children could not inherit from their adoptive kindred. 
Estate of Bradley.** 

3. Both adoptive parents.and adoptive kindred could inherit from 
the adopted child. Estate of Hood.* 

4. Adopted children could inherit from their natural parents.1* 

5. Adopted children could not inherit from their natural kindred. 
Estate of Ries.® 


6. Adopted children could under the lapse statute represent their 
adoptive parents who were legatees and who pre-deceased the testator. 
Estate of Holcombe.*° 

In 1953 the legislature amended section 322.07(4) to read: “The 
adopted person does not lose the right to inherit from his natural rela- 
tives.”*4_ The word “relatives” was substituted for “parents,” thus 
changing the rule in the Ries case to allow the adopted child to inherit 
from his natural kindred as well as from his natural parents. The 
amended section was strongly criticized by the child welfare committee 
of the legislative council in reporting to the 1955 council and by the 
state board of county judges on the grounds that it was contrary to 
the policy of the adoption laws, which insure secrecy of adoption 
records, and that it would cause unreasonable delay and difficulty in 
the settlement of estates because of the necessity of tracing adoption 
records, a sometimes impossible task.2? Since a great number of 
adopted children are illegitimate, considerable embarrassment and 
trouble could result from releasing that fact in public, particularly 
when the adopted individual is in a position of responsibility or promi- 
nence. Apparently one of the main reasons for allowing an adopted 
child to inherit from his natural relatives was to help him in instances 
where the relatives were wealthy, but the child welfare committee 
pointed out that most adopted children, other than those adopted by 
a step-relative, were illegitimate and came from very poor families. 
Therefore, the child welfare committee in March, 1955, recommended 
the repeal of subsection (4) of section 322.07, and the complete re- 
vision of the remaining portions of that section which was to become 





* 185 Wis. 393, 201 N.W. 973 (1925). 

** 206 Wis. 227, 239 N.W. 448 (1931). 

* Wis. Stat. § 322.07(4) (1953). 

* 259 Wis. 453, 49 N.W.2d 483 (1951). 

* 259 Wis. 642, 49 N.W.2d 914 (1951). 

™ Wis. Laws 1953, c. 398, § 1. 

*™ 6 Wis. Lecis. Councit 1955 Rep’r, Part II, at 274; 6 Wis. Leis. Councit 1955 


Rep’r, Part I, at 35-36. 
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section 48.92 of the children’s code.2* This was approved by the legis- 
lature and the new section reads as follows :*4 


48.92 EFFECT OF ADOPTION. (1) After the order of adop- 
tion is entered the relation of parent and child and all the rights, 
duties and other legal consequences of the natural relation of child 
and parent shall thereafter exist between the adopted person and 
the adoptive parents. The adopted person shall be entitled to in- 
herit real and personal property from and through the adoptive 
parents in accordance with the statutes of descent and distribution, 
and the adoptive parents shall be entitled to inherit real and per- 
sonal property from and through the adopted person in accordance 


with said statutes. 
(2) After the order of adoption is entered the relationship of 
parent and child between the adopted person and his natural par- 
ents, unless the natural parent is the spouse of the adoptive par- 
ent, shall be completely altered and all the rights, duties and other 
legal consequences of the relationship shall cease to exist. 
Subsection (2) above, which was taken from the adoption act, was 
stated to have the intent of completely severing the relationship be- 
tween the adopted person and his natural parents and kindred.” 

In the meantime, previous to the approval of the children’s code, 
a bill, sponsored by the state board of county judges, was passed by the 
1955 legislature repealing subsection (4) of section 322.07 and amend- 
ed subsection (5) as follows: 


The adopted person shall inherit from his adoptive relatives in the 
same manner as he would have inherited from his natural relatives 


if the adoption had not taken place.*® 


There was no recorded opposition to this bill at either hearing.?" Sec- 
tion 322.07 as amended will be in effect until July 1, 1956, when the 
children’s code comes into force and section 48.92 is substituted for 
section 322.07. From the legislative history of these two sections it is 
apparent that the legislative intent was to deny the right of an adopted 
person to inherit from his natural parents and relatives, thus clearly 
changing the status of an adopted person to that of a child of his adop- 
tive parents. 

In 1953 the law of Wisconsin placed the adopted person in the curi- 
ous position in which he could not inherit from his adoptive kindred, 





* 6 Wis. Lecis. Counc 1955 Rep’r, Part I, at 36. 
™* Wis. Laws 1955, c. 575, § 7. 
* 6 Wis. Lecis. Councit 1955 Rep’r, Parr I, at 96. 


* Wis. Laws 1955, c. 323. 
* Legis. History File, Legis. Ref. Library. Representatives from the state board 


of county judges and the state board of public welfare appeared in favor of the bill. 
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but they could inherit from him. This injustice was eliminated in 1954 
by Estate of Nelson, which held, in an instance where an intestate 
left a surviving sister and an adopted daughter of a predeceased sister, 
that the adopted daughter could claim equal rights to the estate with 
her aunt, by representation through her adoptive mother. The court, 
though recognizing that Estate of Holcombe involved a legacy and not 
a situation of intestacy, relied heavily upon that case, saying: 
As we held in Estate of Holcombe, supra, that sec. 322.07 gave the 
adopted person the status of issue of his adoptive parent, so now 
we must consistently hold that the same statute gives him the 
status of that person’s lineal descendant. If he is issue he must be 
a lineal descendant. No other construction can be placed upon the 
clear and unambiguous statutory words that “the effect of the 
order of adoption is to completely change the legal status of the 
adopted person from that of a child of the natural parents to that 
of a child of the adoptive parents.”. . . .® 
The court referred to Estate of Bradley®® and Estate of Matzke," 
which were strongly relied upon by the appellees and, though not spe- 
cifically overruling these cases, held them to be no longer applicable 
due to subsequent changes in the language of section 322.07. The court 
chose instead to follow the line of construction begun by the Holcombe 
case, stating : 


There is nothing in the plain language of sec. 322.07(1), Stats., 
whereby its meaning may vary depending on whether the deceased 
died testate or intestate, so that in the one case the adopted child 
is the equivalent of a natural child and in the other he is a 


stranger.*? 
This modern trend of the court was commented on by Justice Currie, 
dissenting in part in Estate of Cheaney where he states: 


This tendency of expanding the rights of adopted children is mani- 


fested in our recent decisions of Estate of Holcombe .. . and 
Estate of Nelson . . . in contrast to the less favorable attitude 
33 


expressed in Estate of Bradley ... and Estate of Matzke... . 


In direct contrast to the modern trend of expansion of the rights of 
adopted children is Estate of Uihlein.** In that case the testator died 





* 266 Wis. 617, 64 N.W.2d 406 (1954). - 

* Id. at 619, 64 N.W.2d at 407, citing Wis. Stat. § 322.07(1) (1953). 

* 185 Wis. 393, 201 N.W. 973 (1925). 

* 250 Wis. 204, 26 N.W.2d 659 (1947). 

™ Estate of Nelson, 266 Wis. 617, 620, 64 N.W.2d 406, 408 (1954). 

* Estate of Cheaney, 266 Wis. 620, 627, 64 N.W.2d 408, 412 (1954). 

* 269 Wis. 170, 68 N.W.2d 816 (1955). This case was heard Feb. 8, 1955, and 
opinion handed down on Mar. 8, 1955, the day before the senate judiciary committee 
hearing on Bill 254S (Wis. 1955) to amend Wis. Stat. § 322.07(4)(5) (1953). 
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in March, 1942, leaving a will which placed ‘the residue of the estate 
in trust with the income going to the testator’s widow and children. 
The will provided that in the event.of the death of any of the testator’s 
children prior to the termination of the trust the share of income to 
which such child would have been entitled should be distributed to the 
“issue, per stirpes’” of the deceased child and, if the deceased child left 
no issue, then to the other beneficiaries of the trust. One of the testa- 
tor’s daughters, who had adopted a son in 1949 and a daughter in 1951, 
died in 1952 survived by her husband and the two adopted children. 
The trustee then petitioned the court to determine if the adopted chil- 
dren were “issue” under the will so as to share in the trust income. 
The supreme court held that the testator did not intend the word 
“issue” to include children adopted after the death of the testator.* . 
In reaching this decision the court considered questions not directly 
necessary to its holding. The court pointed out that the children in 
this case were claiming, not as heirs, but as legatees under a will and 
as a result Estate of Nelson, which involved an intestate situation, was 
not applicable. Several statutes were examined, but none were found 
binding by the court in interpreting the testator’s intent. Section 322.07 
of the 1941 statutes, and by implication the 1947 amendment, were held 
applicable only to inheritance and the descent of estates so that they 
did not make an adopted child the issue of the adoptive parent under 
a will. Section 238.13, the lapse statute, was held applicable only when 
the adopting parent dies before the testator so that the fact of adoption 
presumably would have been known to the testator. Thus Estate of 
Holcombe was distinguished from the present case and strictly limited 
to the situation in which the child is adopted before the death of the 
testator and takes by lapse as a representative of the adoptive parent. 
Section 370.01(17), which defines “issue” as applied to descent of 
estates as including all lawful descendants of the ancestor, was held 
inapplicable because it was clear that the definition applied only to the 
descent of estates and not to the rights of persons taking under a will. 
The 1947 amendment of section 322.07 which stated that the effect of 
adoption was to change completely the status of the adopted child and 
enlarge the rights of adopted children was found not to be controlling 
because the amendment occurred after the death of the testator. 


In so considering the statutes the court granted that: 


A tendency to extend the rights of adopted children and to require 
their adoptive parents to treat them as the equals of their natural 





* 7d. at 177, 68 N.W.2d at 821. 
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born children has at enone in legislation and has been encouraged 

by the court. . 

But it then went on to say that in Wisconsin the power to make a will 
is inherent, not statutory, and is secured by the constitution, so that 
the legislature “cannot impair such rights substantially or take them 
away entirely.”** 

The court stated that it had not abandoned Lichter v. Thiers,®* and 
that decision controlled in the instant case. In so deciding, it reaffirmed 
the position taken in the Lichter decision that when the child is adopted 
after the death of the testator, it is to be presumed that the testator 
thought of “children” or “issue” in terms of issue of his blood. 

The court concluded, in accordance with the gereral rule, that when 
a will provides for the “issue” of a legatee, and the legatee adopts a 
child after the death of the testator, the adopted child cannot share in 
the devise, unless there are unusual circumstances.*® Just what might 
be considered unusual circumstances is not stated, but it can be inferred 
from the opinion that if a testator knew that the intended legatee could 
never bear children and still left a gift to her “issue,” then a child 
adopted after the death of the testator might take a gift granted to the 
issue of the legatee. 

With the recent drastic change in public attitude toward adoption, 
is it reasonable to infér that a testator does not intend to include 
adopted children when he uses the word “issue” ? Approximately half 
of the children now adopted are adopted by a step-parent or step- 
relative so that they have been already a part of the family. Of the 
other half, two-thirds are placed in the home of adoption under the 
age of two years.*® The modern trend emphasizes the careful place- 
ment of these children and the maintenance of secrecy as to the source 
or parentage of the child. Therefore a child, living in the environment 
of his adoptive family from his earliest memory, assumes many of the 





** Id. at 174, 68 N.W.2d at 819. 

™ Ibid. quoted from Estate of Ogg, 262 Wis. 181, 186, 54 N.W.2d 175, 177 (1952). 

* 139 Wis. 481, 121 N.W. 153 (1909). 

” Estate of Uihlein, 269 Wis. 170, 176, 68 N.W.2d 816, 820 (1955). The court cites 
Annots., 5 A.L.R. 1280 (1920) ; 70 A.L.R. 621 (1931); 144 A.L.R. 670 (1943); 57 
Am. Jur, Wills § 1383 (1948) ; 69 C.J., Wills § 1200 (1934); 69 C.J., Wills § 1201 
(1934); 3 Pace, Wats § 1023 (1941) ; RESTATEMENT, PRoPERTY § 287, § 292 
(1940). Recent annotations on this subject are Anti-Lapse Statute Construction, 
Annot., 19 A.L.R.2d 1159 (1951), which cites no Wisconsin cases; Adoptions as Affect- 
ing Right of Inheritance Through or From Natural Parent or Other Natural Kin, 
Annot., 37 A.L.R.2d 333 (1954) ; Right of Adopted Child to Inherit From Kindred 
of Adoptive Parent » Annot., 43 A.L.R.2d 1183 (1955), which cites Estate of Bradley 


and Estate of Nelson. 
“@ Feperat Security Acency (Children’s Bureau Statistical Series No. 14, Apop- 
TION OF CHILDREN, 1951). 
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personality traits, loyalties and interests characteristic of the family ; 
when the testator wishes his property to stay within the family, the 
adopted child should be just as capable of receiving property by devise 
as a natural child. 

An unusual aspect of Estate of Uthlein is the emphasis placed upon 
the constitutional right to make a will in Wisconsin. Consideration of 
this question did not seem necessary to a decision of the case. The 
court, however, intimated that in the area of testamentary rights of 
adopted children, the legislature has gone as far as it can constitution- 
ally go in favor of adopted children, because the right to make a will 
cannot be impaired substantially. However in the earlier case of Estate 
of Ogg*' the court had conceded that the legislature could regulate 
succession by will within reasonable limits. Wouldn’t a legislative 
attempt to give adopted children equal testamentary rights with natural 
children, by creating a presumption that “issue” includes adopted chil- 
dren unless the will specifies blood issue, be a reasonable regulation ?*? 
It certainly would not be a substantial abrogation of the testator’s right 
to make a will. The legislature has in section 237.06 made illegitimate 
children the heirs of their fathers under certain conditions and the heirs 
of their mothers in all cases. The supreme court in Will of Kaufer* 
in interpreting the testator’s intent in using the words “child or chil- 
dren” in a will held that even though section 237.06 applies literally 
only to descent of estates, it can be considered as evidence in rebuttal 
of the presumption that the word “child” used in a will included only 
legitimate children. This use of the statute in the construction of a will 
was confirmed in Will of Tousey.** There was no suggestion that such 
a construction involves an infringement of the “constitutional right” 
to make a will. 

In the Uihlein decision the court ignored Will of Vedder® which, 
in defining “issue” in a will as including grandchildren and all lineal 
descendants, used section 370.01(17) as a guide. The court conceded 
that section 370.01(17) defined “issue” only in regard to descent of 





“ 262 Wis. 181, 186, 54 N.W.2d 175, 177 (1952). 

* The legislature has already created several presumptions which affect a testator’s 
right to make a will, such as Wis. Stat. § 238.10 (1953) (provision for a child born 
after a will was made) ; Wis. Star. § 238.11 (provision for a child omitted by mis- 
take) ; Wis. Stat. § 238.13 (1953) (the lapse statute). None of these has been held 
an infringement on the “constitutional right” to make a will. Wis. Stat. § 233.13 
(1953), providing for election between dower and devise, while not a presumption, 
can in some situations seriously impair a will. 

* 203 Wis. 299, 302, 234 N.W. 504, 508 (1931). 

“260 Wis. 150, 50 N.W.2d 454 (1951). 

“244 Wis. 134, 11 N.W.2d 642 (1943). The legislature has also in Wis. Stat. § 
72.01(5) (1953), which exempts from the inheritance tax certain special powers of 
appointment, defined “lineal issue” to include adopted children. 
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estates, but the section was held to be strong evidence of the usual and 
accepted meaning of the term. Estate of Holcombe followed the same 
reasoning and Estate of Nelson interpreted the Holcombe case to mean 
that adopted children were within the meaning of “issue” when used 
in a will. 

The need for liberal construction of statutes relating to adoption was 
anticipated in the child welfare committee’s report to the legislative 
council and consequently the children’s code as approved contains sec- 
tion 48.01 which reads in part: 

48.01... (3) CONSTRUCTION. This chapter shall be liberally 

construed to effect the objectives in sub. (2). The best interests 

of the child shall always be of paramount consideration, but the 
court shall also consider the interest of the parents or guardian 
of the child and the interest of the public.* 


CoNCLUSIONS 


There has been a decided change in recent years in public attitude 
toward adoption. This has been accompanied by a general legislative 
interest in extending and protecting inheritance and testamentary 
rights of adopted children by severing all rights to and from the natural 
parents and placing the adopted children in the same position as a 
natural child of the adoptive parent. This legislative trend has been 
followed by the supreme court in Estate of Holcombe and Estate of 
Nelson, which have liberally construed statutes in favor of the adopted 
child. However in Estate of Uihlein the court has retained the common 
law policy of favoring devise of property to blood relatives or issue 
except in the face of a clear legislative intent to the contrary. The case 
could have been decided narrowly on the testator’s intent without con- 
sidering the constitutional right to make a will. This may have been 
an attempt to shut the door to further legislation in regard to testa- 
mentary rights of adopted children. At least it precludes interpretation 
of the present wording of section 322.07 (1953) and section 48.92 of 
the children’s code from allowing adopted children to take a testa- 
mentary gift as “issue,” and this holding may greatly restrict future 
interpretation of whether a will includes adopted children. Estate of 
Uthleim now remains the only legal obstacle to an adopted child’s 
assuming the full inheritance and testamentary rights of a natural child. 


SumMary OF PresENT Law 


The present law of Wisconsin in regard to inheritance and testa- 
mentary rights of adopted children can be summarized as follows: 


“ Wis. Laws 1955, c. 525, § 7; see note 23 supra. 
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1. An adopted child severs all legal relationship with his natural 
parents so that he may not inherit from his natural parents or kindred. 
Section 322.07 of the 1955 statutes and section 48.92 of the children’s 
code. 

2. An adopted child can inherit from his adoptive parents and kin- 
dred. Estate of Nelson. 

3. Adoptive kindred can inherit from the adopted child. Estate of 
Hood. 

4. An adopted child may take as issue under a will where he repre- 
sents a parent legatee who predeceased the testator. Estate of Hol- 
combe. 

5. But an adopted child cannot receive a testamentary gift to 
“issue” of a legatee if he was adopted by the legatee after the death of 
the testator unless unusual circumstances indicate a contrary intent. 


Estate of Uihlein. 
Tuomas H. BaRLAND 





PATENT LAW—TEST OF INVENTION. In Lyon v. Bausch 
and Lomb,’ a patent infringement action, one of the issues the court 
considered was whether the plaintiff’s process for coating optical lenses 
was a patentable invention. The “prior art” consisted of preheating 
the lens, coating it in a vacuum and postheating it. Lyon’s contribu- 
tion consisted of keeping the lens heated during the coating process. 

In an opinion by Judge Learned Hand, the court stated that if meas- 
ured by the standard of invention utilized prior to 1925, this contri- 
bution would be sufficient to sustain a patent. On the other hand, if 
tested by the standard employed since 1925, it would be unpatentable, 
because of the higher standard required by the Supreme Court since 
that time.? 





7 224 F.2d 530 (2d Cir. 1955) ; cert. denied 350 U.S. 511 (1955). 

* The majority of circuit courts take the position that there has been a change. 
Kwikset Locks v. Hillgren, 210 F.2d 483 (9th Cir. 1954) ; Weil-Kalter Mfg. Co. v. 
Sel-Mor Garment Co., 205 F.2d 535 (8th Cir. 1953) ; Jeoffroy Mfg. Inc. v. Graham, 
206 F.2d 772 (Sth Cir. 1953) ; Associated Folding Box Co. v. Levkoff, 194 F.2d 252 
(1st Cir. 1952) ; Broderson v. Marzall, 194 F.2d 138 (D.C. Cir. 1951) ; Trabon Engi- 
neering Corp. v. Dirkes, 136 F.2d 24 (6th Cir. 1943) ; Buono v. Yankee Maid Dress 
Co., 77 F.2d 274 (2d Cir. 1935). But see Barie v. Superior Tanning Co., 182 F.2d 
724 (7th Cir. 1950) ; Im re Shortell, 31 C.C.P.A. (Patents) 1062, 142 F.2d 292 (1944). 
There has also been a great deal written on the subject in legal periodicals. For 
example, see Lutz, The Constitution v. The Supreme Court Re: Patents for Inven- 
tions, 13 U. Pitt. L. Rev. 449 (1952) ; Davis, Impact of Recent Supreme Court Cases 
on the Question of Patentable Inventions, 44 Inv. L. REv. 41 (1949). 
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The court held the patent valid,® however, on the ground that section 
103 of the Patent Act of 1952* was intended to restore the pre-1925 
test. The statute was applied retroactiviely,® the patentee being award- 
ed damages for the infringement, part of which occurred prior to the 
effective date of section 103. 

The “invention” requirement for patentability first made its appear- 
ance in Hotchkiss v. Greenwood,® where the court held that an inven- 
tion is not patentable unless requiring more ingenuity than is possessed 
by an ordinary mechanic acquainted with the business. Although the 
rule has been consistently applied since that time, there is a general 
feeling that “in recent years the Supreme Court has struck down pat- 
ents which if judged by earlier standards would seemingly have been 
upheld.”” The general rule of Hotchkiss v. Greenwood was codified 
in 1952 by section 103, which provides : 

A patent may not be obtained . . . if the [improvement] . 

would have been obvious at the time the invention was made to a 

person having ordinary skill in the art. 


It does not appear that section 103 was intended to change the test of 
invention® because of the following reasons: 

(1) There is nothing in the committee report® which clearly indicates 
that a change was intended. That portion of the report dealing with 
section 103 states: 

Section 103 for the first time in our statutes provides a condition 

which exists in the law, . . . but only by reason of the decisions 

of the courts. . . . This section should have a stabilizing effect and 
minimize great departures which have existed in some cases.!° 





* See, however, Lyon v. Bausch and Lomb, 224 F.2d 530, 538 (2d Cir. 1955) where 
the court on rehearing held four of seven claims in issue invalid because of inade- 
quate disclosure. 

* 66 Stat. 798, 35 U.S.C. § 103 (1952). 

*“This Act . . . shall apply to unexpired patents granted prior to [the effective 
date of the act]... .” Patent Act, 1952, c. 950 § 4(a), 66 Srar. 815. 

*52 US. (11 How.) 248 (1850). 

* Falkenberg v. Bernard Edward Co., 175 F.2d 427, 430 (7th Cir. 1949). See also 
cases cited note 2 supra. 

*The majority of the circuits feel that no change was intended. Wasserman v. 
Burgess and Blacker Co., 217 F.2d 402 (ist Cir. 1954) ; Interstate Rubber Corp. v. 
Radiator Specialty Co., 214 F.2d 546 (4th Cir. 1954); Vincent v. Suni-Citrus Prod- 
ucts Co., 215 F.2d 305 (Sth Cir. 1954); Stanley Works v. Rockwell Mfg. Co., 
203 F.2d 846 (3d Cir. 1953) ; General Motors Corp. v. Estate Stove Co., 203 F.2d 
912 (6th Cir. 1953) ; In re O’Keefe, 40 C.C.P.A. (Patents) 879, 202 F.2d 767 (1953) ; 
Martin, Patent Codification Act, 17 Tex. ry Jour. 639 (1954); but cf. L-O-F 
Glass Co. v. Watson, 228 F.2d 40 (D.C. Cir. 1955); Harris, Some Aspects of the 
Underlying Legislative Intent of the Patent Act of 1952, 23 Gro. Wasx. L. REv. 658 
(1955) ; ; Federico, C: on the New Patent Act, 35 U.S.C.A. 1-70 (1954). 

oe - No. 1923, 82d Cong., 2d Sess. (1952). 

at 
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The first portion implies that section 103 restated the existing test. 
The latter portion, however, could be interpreted to mean that the 
intent was to modify those cases’! most frequently cited as having 
raised the standard of invention. The absence of a clear expression 
of intent to change the test of invention suggests that this was not the 
purpose of section 103. It is generally accepted that such an expression 
of intent is necessary to modify this type of established court doc- 
trine.12 One can only speculate why this important question was not 
fully discussed in the committee reports. One possibility is that the 
committee did not consider this an issue ; after all, those most likely to 
favor such a change did not propose this interpretation when they testi- 
fied at the hearings.** 

(2) Had Congress intended to change the test of invention, it is 
doubtful whether they would have used the broad language of section 
103. The general test there set forth is, in fact, the one that the courts 
have applied, both prior to 1925 and since that time. For example, both 
Berlin Mills Co. v. Procter & Gamble Co.,1* which represents the pre- 
1925 test and Cuno Corp. v. Automatic Devices Corp.,* which repre- 
sents the supposedly much stricter test of the subsequent period, use 
substantially the language of section 103 in achieving their results.7® 
The basic test, in short, is whether the improvement has risen high 
enough above the norm to be considered an invention. Such change as 
has come about has taken place not in the formal test, but in the Court’s 
view of how high is “high enough.” Changes of this nature are inherent 
in a test which, with its “recourse to average . . . capacities,’”" neces- 
sarily becomes a matter of opinion and largely subjective in its appli- 
cation. Some explain the shift that has occurred on the ground that 





* A. & P. Tea Co. v. Supermarket Corp., 340 U.S. 147 (1950); Cuno Corp. v. 
Automatic Devices Corp., 314 U.S. 84 (1941). 

* Thompson v. Thompson, 218 U.S. 611 (1910). 

* Compare Lyon v. Bausch & Lomb Optical Co., 1955 Am. Pat. Law Ass’n BULL. 
268, with the report of the American patent law association committee on laws and 
rules in Hearings Before Subcommittee No. 3 of the House Committee on the Judici- 
ary, 82d Cong., Ist Sess. ser. 9, at 43 (1952). There was, however, testimony by 
those who opposed a change that section 103 might have this effect. See statement 
of T. H. Brown, Department of Justice, at p. 95: “Insofar as this section is intended 
to change the present law, we [the Justice Department] are opposed to it. If no 
change was intended we think the language should be clarified.” ; 

* 254 U.S. 156 (1920). 

* 314 U.S. 84 (1941). 

“— [The improvement] . . . does not in our opinion arise to the dignity of inven- 
tion, and is an advance step which would occur to one skilled in the art. .. 2? 254 
US. 156, 166 (1920). . [1]f an improvement is to obtain the privileged position 
ofa patent more ingenuity must be involved than the work of a mechanic skilled in 
the art.” 314 U.S. 84, 90 (1941). See also Sinclair Co. v. Interchemical Corp., 
325 U.S. 327 (1945). 

** Sachs v. Hartford Electric Supply Co., 47 F.2d 743, 748 (2d Cir. 1931). 
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average capacities are higher today than they were thirty years ago ;1* 
others attribute it to antipathy toward patents on the part of the 
Court.!® Whatever the explanation, the restatement of the classical 
test in section 103 is unlikely to dispose judges to reach results differ- 
ent from those customarily reached prior to the enactment. If Congress 
had intended the courts to reach a different result, one would expect it 
to have used language that would clearly assure their doing so.” 

(3) The purpose of the Patent Act of 1952 was to revise and codify 
the law relating to patents.” In the absence of expressions to the con- 
trary the presumption is that a revision and codification merely re- 
states the existing law without a change of substance.?* There is noth- 
ing in either the committee reports or the statute itself which clearly 
indicates that section 103 intended anything other than a codification 
of the existing law. 

(4) Committee members stated on the floor of the senate that the act 
did not change the existing law of patents. Senator Wiley, chairman 
of the senate judiciary committee which considered the bill, stated : 


The bill simply constitutes a restatement of the patent laws of the 
United States.** 


Senator McCarran, a member of the committee, made the following 
statement in answer to a question by Senator Saltonstall : 


Mr. Saltonstall: Does the bill change the law in any way or only 
codify the present patent laws? 
Mr. McCarran: It codifies the present patent laws.” 





* Brown & Sharpe Mfg. Co. v. Kar Engineering Co., 154 F.2d 48 (1st Cir. 1946) ; 
a Steel Foundry Co. v. Burnside Steel Foundry Co., 132 F.2d 812 (7th Cir. 
1943). 
be lis-Moline Co. v. Massey-Harris Co., 208 F.2d 73 (8th Cir. 1953); 
Jungersen v. Ostby & Barton Co., 335 U.S. 560 (1949) (Justice Jackson dissenting 
at 571); Hearings Before the Subcommittee on Patents, Trade-Marks, and Copy- 
rights of the House Committee on the Judiciary, 80th Cong., 2d Sess., ser. 21 (1948) ; 
Hearings Before Subcommittee No. 4 of the House Committee on the Judiciary, 
81st Cong., ist Sess., ser. 16 (1949); Kane, Patentable Invention and Our Political 
Economy, 32 J. Pat. Orr. Soc’y 89 (1950). 

* Earlier bills intended to change the test of invention used language which clearly 
indicated this change. For example, see H.R. 4798, 81st Cong., 1st Sess. (1949) ; 
H.R. 4061, 80th Cong., Ist Sess. (1947) ; H.R. 5248, 80th Cong., 2d Sess. (1948). 

™ HLR. Rep. No. 1923, 82d Cong., 2d Sess. 1 (1952). 

( * United States v. Sischo, 262 U.S. 165 (1923); Pott v. Arthur, 104 US. 735 

1881). 

* While congressional debates can not generally be used to show congressional 
intent, McCaughn v. Hershey Chocolate Co., 283 U.S. 488 (1931) ; Standard Oil Co. 
v. United States, 221 U.S. 1 (1911), explanatory statements by members of the 
committee which introduces the bill can be used for that purpose. Wright v. Vinton 
Branch, 300 U.S. 440 (1937) ; Duplex Co. v. Deering, 254 U.S. 443 (1921). 
™* 98 Conc. Rec. 9097 (1952). 

* Id. at 9323. 
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But on the same page of the Congressional Record, Senator McCar- 
ran inserted a prepared statement which said in part: 

. .. there have been some changes in the law of patents as it now 

exists. . . .76 
While this weakens somewhat his earlier statement,”* this later quali- 
fication was apparently not expressed on the floor of the senate and 
hence was not relied upon in voting upon the bill. Even as it stands, 
it does not support the contention that section 103 was intended to 
change the law, for the committee report states: 

Although the principal purpose of the bill is the codification of 

title 35, United States Code . . . there are a number of changes 

in substantive statutory law. [One of] the major changes... 
sg of incorporating a requirement for invention in § 
[This requirement] has existed [in the law] for more than 100 
years, but only by reason of decisions of the courts.”® 
Therefore the changes referred to by Senator McCarran, insofar as 
they pertain to section 103, apparently involve at most a change in 
form from judicial decision to statute. Certainly, the report suggests 
no change in substance. 

(5) The retroactive application of a lower test of invention raises 
a serious constitutional question. The effect in the instant case, accord- 
ing to the court’s analysis, is to validate a patent which was invalid 
before the act was passed. The constitutional question arises in the 
award of damages to the patentee for infringement occurring before 
the act was passed. This means that the defendant must pay damages 
under a present rule of law for acts committed at a time when the law, 
as then interpreted, would have imposed no such liability. 

In Forbes Boat Line v. Board of Commissioners® the Supreme 
Court held a state statute unconstitutional in a somewhat analogous 
situation. There, the proprietors of a boat brought an action to recover 
canal tolls paid to the state under protest on the ground that there was 
no statute authorizing such tolls. While the action was pending, the 
legislature passed a retroactive statute validating these tolls. This was 
held to be a violation of the fourteenth amendment. 

In the Lyon case Judge Hand disposes of the constitutional question 
by saying, in effect, that the statute does not retroactively change the 
parties’ rights because the change is not a sharp break with the past. 





* Ibid. 
* Harris, Some Aspects of the Underlying Legislative Intent of the Patent Act of 
1952, 23 Gro. WasH. L. REv. 658 (1955): 
* H.R. Rep. No. 1923, 82d Cong.; 2d Sess..5 (1952). 
* Id. at 7. 
* 258 U.S. 338 (1922). 
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By his own analysis, however, the break is sharp enough to make an 
invalid patent valid. Since it is a well settled doctrine that statutes 
should be construed so as to avoid constitutional doubts,** the statute 
should have been so construed, if possible. And since the statute spe- 
cifically states that it is to apply retroactively,®* the only way to have 
avoided constitutional doubts was to have left unchanged the test of 
invention. 

(6) The retroactive application of a lower test of invention would 
lead to unjust and confusing results. This is particularly true in a 
situation like the instant case, where a patent, invalid under the old 
law, becomes valid under the new. Thus, a party who has infringed a 
patent in reliance on sound legal advice that the patent was invalid 
becomes liable for damages under the new test. Also, one who has 
used the subject matter of a patent in reliance on a court determination 
that it was invalid, but who was not himself a party to the action, 
would also become liable.** In both cases the damages would be meas- 
ured from the time the use commenced and not from the time the law 
was ed.** Even those who were parties to an action in which a 
patent was declared invalid would probably be liable for infringement 
for use after the law was changed.** Not only did Congress probably 
not intend such results but courts will generally construe statutes to 
avoid such unjust results.** 

It is unfortunate that the Supreme Court did not grant certiorari 
in the instant case because of the importance of the question. It will 
probably be only a matter of time, however, until the Court takes the 
question since there is an apparent split in the circuit courts on the 


issue.37 
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™ United States v. Harriss, 347 U.S. 612 (1954) ; United States v. C.LO. 335 U.S. 
106 (1948). 
-y: ay note 5 supra. 
A determination that a patent is invalid in an infringement action does not fore- 
ii the patentee from suing other infringers of the same patent. Aghnides v. 
Holden, 226 F.2d 949 (7th Cir. 1955). 

* This result was reached in an analogous situation involving a judicial decision 
instead of a statute. In Mitchell v. Tilghman, 86 U.S. (19 Wall.) 287 (1873), the 
court held that the defendant’s acts did not infringe the plaintiff's patent. In the 
case of Tilghman v. Proctor, 102 U.S. 707 (1880) the court reversed the Mitchell 
case holding the acts did constitute infringement. In a second case of Tilghman v. 
Proctor, 125 U.S. 136 (1888) the court held that the duration of Proctor’s infringe- 
ment included the period subsequent to the Mitchell case, in spite of his reliance on 
the validity of that decision. 

Se ee ce ae mneeetae Ob anne 06 patente neler taktiens 
Gt S Barty woe eames machine during the term of the patent could use it 
the extension as well. Bloomer v. McQuewan, 55 U.S. (14 How.) 326 (1852). 
Keeton v. Moore, 178 US. 41 (1900). 
** See note 8 supra. 
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